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Witness Statement of Professor Sir Brian Jarman

I, Brian Jarman of Dr Foster Unit, Faculty of Medicine, Imperial College, 1st Floor, Jarvis House, 12 Smithfield Street, EC1A 9LA will say as follows:

Background
1. I have held hospital posts, including at St Mary’s Hospital, London (now part of Imperial College Healthcare NHS Trust) and the Beth Israel Hospital, Boston (one of the Harvard Medical School hospitals) as a medical resident, and practised as a general practitioner in an entirely NHS inner London practice for 28 years to October 1998, mainly at the Lisson Grove Health Centre. I was appointed as Professor of Primary Health Care at St Mary's Hospital (later Imperial College Faculty of Medicine) in 1984 and later Head of the Division of Primary Care and Populations Health Sciences in the Faculty of Medicine at Imperial College in 1998, where I am now the Director of the Dr Foster Unit within the Department of Primary Care and Public Health.
2. I have been a member of the Department of Health’s Advisory Committee on Resource Allocation (ACRA) or its predecessors for more than 20 years. I was a Member of the London Strategic Review Panel, set up to advise the Department of Health on the development of hospitals, medical education and research needs of London, which reported in February 1998. I was a member of the Department of Health's Standing Medical Advisory Committee from 1998 – 2005 (when it was disbanded).
3. From 1999 to 2001 I was a panel member of the Bristol Royal Infirmary Inquiry (the Bristol Inquiry"). Since November 2001 I have worked as a Senior Fellow (now part-time) at the Institute for Healthcare Improvement in Cambridge and Boston, Massachusetts , USA.
4. I was President of the British Medical Association from 2003 to 2004. I am also a Fellow of the Royal College of Physicians, the Royal College of General Practitioners, the Faculty of Public Health (honorary), the Academy Medical Sciences (Founder Fellow) and Imperial College.
5. Following the Bristol Inquiry, I, with others, founded the Dr Foster Unit at Imperial College, London. I attach a copy of my as my Exhibit BJ1 [                  ]. 

Early NHS Background 
6. My first degree was in Natural Sciences at Cambridge, with Physics in my third year. During my second year of National Service I worked on operational research at the Army Operational Research Unit. I then did a diploma in geophysics at Imperial College, London followed by a PhD on Fourier analysis of seismic wave propagation. I then worked abroad, mainly in Libya (two years) and the Netherlands, as an exploration geophysicist for Shell. At the age of 31 I left Shell and changed to Medicine, training at St Mary's Hospital, London (now part of Imperial College School of Medicine).
7. I have worked on the development of socio-economic indicators, mainly the Underprivileged Area score (UPA score or Jarman Index), resource allocation in the NHS, the provision of hospital beds in London, Parkinson's Disease nurse specialists and other projects. I wrote a Social Security benefits computer program (the Lisson Grove Benefits Program) which is now run by two of my ex-researchers and is used in Citizens' Advice Bureaus, Social Services departments, health centres etc. I have acted as an advisor to a number of countries (including Brazil, Gibraltar, Greece, Costa Rica, and Cyprus) on the development of their primary care services. Since about 1990 I have worked on calculating hospital standardised mortality ratios (HSMRs), initially for England, and later for Scotland, the USA, Canada, the Netherlands, Sweden, France, Japan, Singapore, Hong Kong, Australia, Costa Rica and other countries. For about five years I have provided monthly HSMRs for more than 200 US hospitals in several hospital systems such as Kaiser Permanente and Memorial Hermann.
8. I was a member of the Community Health Council in the Bloomsbury area of London from 1974 to 1978. I was elected to the Kensington, Chelsea and Westminster (KCW) Local Medical Committee (LMC) in 1978 and later was one of KCW LMC representatives at the BMA Annual Representative Meetings. As a general practitioner I worked, with hospital colleagues, to facilitate visits by general practitioners to their patients when they had been admitted to hospital. On one occasion I was aware of an adverse event leading to death that I saw when I visited one of my patients in hospital. I believe this was not reported as a Serious Untoward Incident nor used as a learning experience. With my general practice colleagues we started a scheme to enable pre-registration house offices to do four months of their training in general practice as well as in hospital medical and surgical posts in order to promote cooperation between doctors in hospital and in general practice: this is now fairly common (Wilton, J. Preregistration house officers in general practice. BMJ 1995; 310 : 369).
9. From 1978 to 1983 I was the general practitioner member of Bloomsbury (initially called the North East District of Kensington Chelsea & Westminster Area Health Authority) District Management Team (DMT). After the Griffiths report was published in 1983 I remember the District Administrator member of our DMT saying to me that from then on the managers would run the NHS and the clinicians would be relatively less important. 
10. A 1985 BMJ paper (Norman Ellis. Managing without doctors: realities of Griffiths. Br Med J 1985; 291: 837) stated that "The district management team had two representative clinical members (a consultant and a general practitioner) appointed by their clinical peers, the district medical officer, district nursing officer, district finance officer, and district administrator. Its task was to manage and coordinate the National Health Service's operational services. The district management team provided a structure that enabled consultants and general practitioners to participate directly in management." From my experience, with a nurse, a hospital doctor and a GP on the DMT, it seemed a structure that worked well and one that enabled the clinicians to bring their everyday experience of caring for their patients directly into the management meetings. Griffiths' aim was to: "involve the clinicians more closely in the management process, consistent with clinical freedom for clinical practice. Clinicians must participate fully in decisions about priorities in the use of resources." However, the conclusion of Ellis' BMJ paper was: "To state the obvious, the essence of the health service is clinical care and doctors' daily decisions profoundly affect not just individual patients' lives but collectively the course of the NHS. Furthermore, clinicians will remain the main spenders of its resources. However impressive any district's new management arrangements may seem on paper, its success or failure will depend on whether it achieves its objectives. To attempt to do without the good will and close cooperation of doctors is foolhardy to say the least." When patients are admitted to hospital doctors have the responsibility for the patient's history, examination, investigations, diagnosis, and involvement with medical and surgical treatments. There is evidence that the health service is more effective if doctors work cooperatively in teams with other healthcare professionals.
11. In the mid 1990s our practice was one of a group of practices that formed the Inner London Multifund, responsible for commissioning NHS services for the patients registered with their practices in inner London. We involved patients, managers, a public health consultant and clinicians in drawing up the contracts for the different services that we put out for providers to bid for. For example, for dermatology, we did 200 patient interviews and 20 focus groups and this made clear what patients required and where there were weaknesses in the current services. Patients, clinicians and managers worked closely together with one aim - that of providing good services for the patients registered with the practices. Our department of general practice researched the model of care and we went with the chair of the Multifund to see the Minister of State at the Department of Health, Alan Milburn, to describe the model. 
12. When I was a member of the Independent Advisory Panel of the 1997 London Strategic Review, chaired by Professor Sir Leslie Turnberg, we suggested, in our report, sent to the Secretary of State, Frank Dobson, on 18 November 1997: "While not being prescriptive, we can commend the pilot locality commissioning projects in which about 60–70 GPs provide and commission services for populations of about 100,000." This concept was proposed in the White Paper "The New NHS – Modern, Dependable", published on 8 December 1997 that led to the formation of Primary Care Groups, which evolved into Primary Care Trusts (PCTs). The White Paper "Equity and Excellence: Liberating the NHS", published in July 2010, had the aim of “Enshrining improvement in healthcare outcomes as the central purpose of the NHS”, with GP Commissioning Consortia commissioning care from providers. This seemed to me to have the potential for involving patients and clinicians in improving healthcare outcomes. However, when I read the draft Health and Social Care Bill published in January 2011 I found relatively few mentions of general practitioners and of patients compared with the White Paper.
13. In my work with Don Berwick, Maureen Bisognano and others at the Institute for Healthcare Improvement in Cambridge and Boston, Massachusetts, USA I have calculated HSMRs for US hospitals and we have sent them to more that 1000 US hospitals that have requested them. At IHI there has been an emphasis on work related to the quality and safety of healthcare. They use the definition of the healthcare patients require as that which is:

· Timely: available within a time period consistent with clinical need;

· Patient centred: the best choice of treatment with the patient sharing in the decision;

· Effective: provides patient benefit, based on current evidence, avoids overuse and underuse;

· Safe: conducive to prevention of medical error that often leads to adverse healthcare events;

· Efficient: without waste; 

· Equitable: same quality of care regardless of race, gender, wealth.

14. This list was first suggested, nearly as described above, by Robert J Maxwell, Chief Executive of the King's Fund, London in a paper: Maxwell RJ, Quality assessment in health. BMJ, 1984; 288:1470. It was used in a paper by the BMA and National Association of Health Authorities & Trusts (NAHAT) in 1995. It was adopted and modified by the US National Academy of Sciences, Institute of Medicine in the document ‘Crossing the Quality Chasm’, IOM, 2001.
15. Healthcare quality has been defined as "the degree to which health services for individuals and populations increase the likelihood of desired health outcomes and are consistent with current professional knowledge" (Lohr KN, Harris-Wehling J. Medicare: a strategy for quality assurance. Quarterly Review Bulletin 1991;17,(1):6-9). Patient safety has been defined in a paper by Linda Emanuel, Don Berwick, Lucian Leape, James Reason, Charles Vincent and others (Agency for Healthcare Research and Quality; August, 2008): "Patient safety is a discipline in the health care sector that applies safety science methods toward the goal of achieving a trustworthy system of health care delivery. Patient safety is also an attribute of health care systems; it minimizes the incidence and impact of, and maximizes recovery from, adverse events."
My experience of analysis of patient data

16. I first received the English Hospital Episode Statistics (HES) data in 1987/1988 in order to carry our analyses related to the NHS Resource Allocation formula for allocation of resources to NHS hospitals, which my Department at Imperial College were contracted to do, in conjunction with Coopers and Lybrand (as it then was), and Queen Mary College, London by the Department of Health. 
17. I thought it important to investigate the quality of care in hospitals as best I could to see whether this was relevant to resource allocation and I used the HES data to start developing a measure of adjusted hospital mortality, whence HSMRs. 
18. In the mid 1990s I was requested by Sir Graham Hart, Permanent Secretary of the Department of Health, to analyse various factors regarding the London teaching hospitals and wrote a report that was eventually published as: "Jarman B, Astin P, Gault S, Lang H, Ruggles R and Wallace M. 'The contribution of London’s academic medicine to UK’s health and economy' Report for the Deans of the London medical schools. London University, London 1997." Part of this study was to compare the Hospital Standardised Mortality Ratios (HSMRs) of inner and outer London hospitals.
19. I originally had to sign the Official Secrets Act, and have permission from the Secretary of State, regarding the confidentiality and use of the data.
Bristol Inquiry
20. In October 1998 I was asked by Ian Kennedy to join the four person panel of the public inquiry into children's heart surgery at the Bristol Royal Infirmary 1984 -1995, which he chaired. I was reluctant to spend so much time on the Inquiry (much of it in Bristol) and so I initially declined but eventually agreed in January 1999. My impression was that I was certainly not the first choice of the Department of Health.
21. The Bristol Inquiry chose a number of statistics experts - the "Inquiry's Experts in statistics, Dr Spiegelhalter, Professor Evans, Dr Aylin and Professor Murray." The Hospital Episode Statistics data were analysed for the Bristol Inquiry at Imperial College by some of the people who are now part of the Dr Foster Unit. Dr Aylin is now the Deputy Director of the Dr Foster Unit.
22. The Bristol Inquiry led me to believe that the Department of Health was the organisation responsible for having systems in place to monitor the quality of care in hospitals. 
23. On Day 99 of the Bristol Inquiry, 9 February 2000 (Final Submissions), page 54, lines 17-24, Mr Pirhani on behalf of the Department of Health stated: “If I may move on, sir, to the area of responsibility and accountability, and make it absolutely clear again that the Department of Health accepts that it is responsible and is accountable for any failings of the systems that were in place during the period covered by the Inquiry. Ultimate responsibility rests with the Department of Health and the Secretary of State.” 
24. However, the Department was clearly unable to respond when an issue of quality of care was raised. Now shown by me at Exhibit BJ2 [          ] is a paper that I submitted to my fellow members of the Bristol Inquiry panel on 8 July 2001 (after modifications of my earlier draft following advice from Mr Brian Langstaff QC, Counsel to the Bristol Inquiry). My conclusions were that the Department: (a) would have been expected to have had a system for monitoring the quality of the care; (b) could have had access to the data necessary to do so; (c) had a mechanism which, although limited, might have been adapted to carry out the monitoring; and (d) had evidence that might have been expected to lead to vigilant monitoring of the Bristol service by 1989.
25. Two of the administrative mechanisms for monitoring quality of care that the Department of Health had during that era were the Performance Management Directorate and the Clinical Outcomes Group. Part of the roles of these bodies in relation to service quality and clinical outcomes are described below.
26. The Performance Management Directorate’s charter included the requirement (Bristol Inquiry reference WIT 0482 0219-20, bullet point 2): “To agree challenging objectives with Regions for measurable improvements to health status and outcomes and service quality and efficiency; and to hold the Region’s Chief Executive and Senior Managers to account for achieving them;”
27. The description of the Clinical Outcomes Group’s role included (Bristol Inquiry reference WIT 0482 0222): “The Clinical Outcomes Group was established to advise the CMO and CNO of the strategic direction of clinical audit and the development of methodologies to identify and achieve improved outcomes and was accountable, through the NHS Executive Board, to Ministers.” The membership included the CMO, CNO (Chief Medical and Nursing Officers) and practising clinicians. It was disbanded in 1997.
28. Dr Steve Bolsin, an anaesthetist who had anaesthetised during paediatric cardiac surgery operations at Bristol, raised concerns informally with both the relevant Department of Health Senior Medical Officers who had been involved with the Performance Management Directorate and the Clinical outcomes group at the Department of Health. The Bristol Inquiry section on The Department of Health stated that “On 19 July 1994 Dr Peter Doyle, SMO, DoH, attended an audit meeting at the BRI. On his way back to the railway station in a taxi, he was given an envelope which Dr Bolsin told him contained data about PCS [paediatric cardiac surgery]. Dr Doyle told the Inquiry that he did not look at the data. He filed the document.” During the journey Dr Bolsin told Dr Doyle that the envelope “contained data related to Dr Bolsin's concerns." "Dr Peter Doyle inclined to the view that `the clinicians' had the responsibility for monitoring the outcomes of care, as opposed to the SRSAG, but also said subsequently that he had 'no idea' who had the responsibility for monitoring the quality of outcome." The Bristol Inquiry concluded: “The DoH, for historical and structural reasons, was simply unable adequately to respond when an issue of the quality of care was being raised. This is profoundly unsatisfactory.”
29. The 1988 report of the Regional Cardiac Strategy, Cardiology and Cardiac Surgery Medical Advisory Subcommittee, dated 01 November 1988, chaired by Dr Deirdre Hine, later CMO of Wales, (Bristol Inquiry reference UBHT 0174 0057) had come to conclusions similar to those that we reached in our Bristol Inquiry report regarding the problems, including higher death rates, at Bristol (reference 49 of Exhibit BJ2) and had made some similar recommendations. Little, if any, action seemed to have been taken to implement these recommendations.
30. The Bristol Inquiry report section on the Supra Regional Services Advisory Group (SRSAG), para 3 states: “The 1989 report commissioned by the SRSAG from the Society of Cardiothoracic Surgeons of Great Britain and Ireland (SCS) (discussed at the SRSAG's July 1989 meeting) included information about poor outcomes in Bristol. While not in itself sufficient to require immediate action, this information might have been expected to lead to vigilant monitoring of the service in Bristol by the SRSAG, through which it was funded.” Para 6 states: “In short, there was no effective national system for monitoring outcomes. This situation was compounded by the assumption by a number of the respective organisations that it was not their responsibility but that of some other body. This meant, in turn, that the absence of, and need for, a national system was not recognised nor acknowledged at the time.”
31. Sir Alan Langlands, chief executive of the NHS from 1994 to 2000, said “there was confusion and that the distinctive roles and responsibilities of each of the players was not adequately clarified” and “The fact that I have not been able to adequately explain it today or cover it effectively in my statement suggests that there was confusion. I think that is wrong. I think that I and the NHS Executive should take responsibility for that.” It was his view that “the NHS Executive in particular, must take some responsibility for that. It falls into my category of systemic failure.”
32. I was aware, from the analysis carried out for the Bristol inquiry, that the Bristol death rate for paediatric cardiac open-heart surgery for children under one year was about 29% (April 1991 to March 1995). Parents could have gone a few hours drive away from Bristol to a hospital with a death rate of 7%. (Aylin P, Bottle A, Jarman B, Elliott P. Paediatric cardiac surgical mortality in England after Bristol: descriptive analysis of hospital episode statistics 1991-2002. BMJ 2004; 329: 825). Parents whose children died at Bristol quite naturally considered they should have been given this information. 
33. I was also aware that after an inspection in 1995 by two external paediatric cardiac specialists (Hunter and de Leval) and the improvements in care that followed. The Bristol death rate dropped within a year, i.e. by 1995/96, to 8% and then in 1998/99 to 3%. I felt that it was important to have a way reliably to detect significantly high adjusted hospital death rates at an early stage and then to use the data to monitor improvement initiatives.
34. The fact is that there was no investigation of the Bristol paediatric cardiac services by external experts until 1995. In the Conclusions section of our 2001 Bristol Inquiry Report we stated: "On balance, we take the view that, had there been a mindset to carry out the necessary analysis, the figures for 1987, 1988 and 1989 could have alerted the clinicians in Bristol by 1990 that there was a need to stop and take stock of their results."
35. The Bristol Inquiry’s conclusion about the Department of Health’s role regarding problems of clinical care was (Chapter 14, paragraph 5): “We conclude, therefore, that the DoH stood back from involvement in the quality of clinical care. It had not created systems to detect or act on problems of clinical care, other than by referring them back to the district or hospital concerned.” My conclusion regarding having systems for “quality audit” of care in hospital was that the Department of Health was not fit for purpose.
36. Unfortunately, the concerns I made clear at the time of my involvement in the Bristol inquiry regarding the whole system of regulation of healthcare in English NHS hospitals, from the Department of Health down, have only been reinforced by the situation at Mid-Staffordshire NHS Foundation Trust (“the Trust”), and indeed at Basildon and Thurrock University Hospitals NHS Trust.
37. There was a change of attitude within the medical profession as a result of the Bristol situation. A BMJ 'Editor's choice' article on Bristol, The dark side of medicine, published on 6 June 1998 (BMJ 1998;316:1686-1687) stated: "This case has sent nothing short of an earthquake through British medicine, and the reverberations are likely to be felt for years." The article also stated: "Other lessons include the need for frankness with patients, even when the truth is unpalatable; the need to protect whistleblowers (important as well in research misconduct); and the setting up of a "rapid response group" to protect patients from continuing poor performance and surgeons from inappropriate fault finding." In a BMJ article [BMJ 2004; 329 : 12] on 1 July 2004 the BMA chairman, James Johnson, stated: "If you can find out why something has gone wrong and share that information you can stop it happening again . . . The important thing is to alert everyone to a problem area so that patients are safeguarded in future." 
38. In the second paragraph the Foreword of the Bristol Inquiry report, we stated: "A Public Inquiry cannot turn back the clock. It can, however, offer an opportunity to let all those touched by the events, in our case Bristol, be heard and to listen to others. Through this process can come understanding. We tried to provide this opportunity. The understanding we formed is set out in Section One of our Report. It speaks of an organisation which was not up to the task; of confusion and muddle as to where responsibility lay for making sure that the quality of care provided to children was good enough; and of a system of care blighted by being split between two sites, by shortages of trained staff and by inadequate facilities. It would be reassuring to believe that it could not happen again. We cannot give that reassurance. Unless lessons are learned, it certainly could happen again, if not in the area of paediatric cardiac surgery, then in some other area of care." [My emphasis.] Although I had doubts as to whether the Department of Health would be willing actually to do what our report recommended and implement an effective system for ensuring high quality of care in the NHS, I did feel that at least there would be no excuse in future for those responsible to continue to say, after the Bristol report was published, as they had said to us throughout the Bristol Inquiry, "with the benefit of hindsight" (there is a whole section on 'hindsight' and 43 mentions of 'hindsight' in the Bristol report and 120 mentions in the evidence: and there are 30 lines of evidence that mention 'benefit of hindsight'), as if the Bristol Inquiry, with all its findings and recommendations, hadn't taken place. I believe there were 324
 mentions of 'hindsight' and 88 lines with 'benefit of hindsight' in the transcripts of evidence to the Mid Staffs Public Inquiry by 6 May 2011. 
39. We published a follow-up of the Bristol Inquiry analyses in the BMJ in 2004. (Paul Aylin, Alex Bottle, Brian Jarman, Paul Elliott. Paediatric cardiac surgical mortality in England after Bristol: descriptive analysis of hospital episode statistics 1991-2002, BMJ, Oct 2004; 329: 825). This showed that the mortality for paediatric cardiac surgery for children under one was significantly high at the Oxford unit. The first author, Paul Aylin, had been in communication firstly with the surgical team and secondly with the Medical Director over the course of a year prior to publication. Sixteen of the Oxford cardiologists and cardiac surgeons wrote a letter of complaint to the GMC on 15 December 2004 following publication of the BMJ article. In the letter they stated: 

“We ask whether or not Dr Aylin acted unprofessionally by bringing very harmful information into the public domain in this manner. We believe that he ought to have followed other clinical governance mechanisms. This would not have caused such harm to so many innocent parties including patients and families. He should have predicted that his conclusions would be contested by the paediatric cardiac community as a whole.” 
Seven months later, on 16 June 2005, the GMC sent its decision regarding the Oxford letter of complaint. The letter stated:

“The Case Examiners referred to paragraph 35 of Good Medical Practice when making their decision. They considered that the publication of a scientific article in a major peer reviewed journal did not amount to a malicious or unfounded criticism of colleagues. They consider that the article was reasonable in its tone and qualified in its conclusions. They also considered that the correspondence that followed publication added to informed debate on the subject and that this, on balance, was beneficial for the public and the profession.” 
The closure of the children's heart surgery unit of the John Radcliffe hospital in Oxford was announced on 15 October 2010.

Dr Foster
40. I had given the Royal College of Physicians' Harveian Oration on "Quality of Care In Hospital" in 1999 and, after considering the methods that were available for monitoring the quality of care in hospital, became aware of the importance of good quality data analysis, listening to patients and on-site hospital inspections. There seemed to be little in the way of these in the NHS.
41. At some date after June 1999 and before 11 October 1999, during the Bristol Inquiry, I wrote to the then Secretary of State for Health, Frank Dobson, and asked if I could publish the Hospital Standardised Mortality Ratios (HSMRs) of the English hospital trusts that we had calculated as described in our 1999 BMJ paper, with the hospital names. He faxed me back that I could not.
42.  In December 1999 I was asked to take part in a London Weekend Television programme called 'The London Programme' that would involve giving named hospital HSMRs and Anna Mainwaring of LWT asked Department of Health if that would be permitted. Tim Jones, Senior Press Officer at the Department of Health replied. "As discussed, I write to clarify the Department's position on the use of Professor Jarman's research, as published in June this year in the British Medical Journal and the Evening Standard. A copy is attached as my Exhibit BJ3 [                             ] As you know, we ourselves published data comparing named hospital performance on surgical death rates within our Clinical Indicators, announced two weeks after Prof Jarman's piece in the BMJ. I would strongly advise that if you are to compare named hospitals mortality rates, you should restrict the evidence for this to our indicators. If you want to include data from hospitals that is not part of the information we made public in June as part of the Clinical Indicators, you should ensure that no hospital is named - as other data was provided to Professor Jarman on a confidential basis." 
43. I was in something of a dilemma as I felt that, following the guidance of the GMC’s ‘Good Medical Practice’ I should draw to the attention of the relevant authorities the data regarding hospitals that had significantly high adjusted death rates. The Bristol Inquiry report stated that “[f]or a health service to be truly patient-centred the public must be involved’ and ‘sufficiently informed to formulate meaningful views about quality and … delivery of health care." 
44. Following the Bristol Inquiry, I was alarmed that the tragic events that led to that Inquiry should have been spotted sooner, and that statistical examination was one of the means by which they could have been identified and addressed. However, I remained concerned that the Department of Health would be unwilling to undertake such analysis. This was particularly the case after my attempts to publish information were refused by the Department of Health, as indicated above.
45. Therefore, in order to try to carry out this work, I helped to found the Dr Foster Unit which produces and analyses HSMRs. Initially our unit was based in the primary care department at St Mary's Hospital, then Charing Cross hospital, then at St Mary's again (both hospitals are part of Imperial College) and now at Smithfield. The unit was not called the Dr Foster Unit until June 2002. 
46. I had a letter dated 13 Jan 2000 (my Exhibit BJ4) [          ] from Mark Gould, whom I had met when he was associate editor of the GP magazine 'Pulse', regarding our BMJ paper on hospital death rates and mentioning that he had been asked to produce a guide on NHS hospitals and saying "It would be great if you could add your thoughts on the subject as it is tying me in knots." Our Department of Primary Health Care and General Practice at Imperial College received a letter related to this contact from Roger Taylor (then an editor at the Financial Times, who went on with others to found Dr Foster) about a proposal to form a data research unit in our Department. 
47. On 1 September 2000, Tim Kelsey, then an editor at the Sunday Times, and Roger Taylor met me at their request. They knew that I had calculated HSMRs and had been denied permission to publish them. I probably could have published them because I believe the view is that, although we did the calculation of HSMRs using the department of Health’s Hospital Episode Statistics (HES) data, the HSMRs are our property to do what we like with. I hadn’t realised that at the time. This is the view that is taken by the US Centers for Medicare & Medicaid Services (CMS) that supplies me and IHI with Medicare data to calculate HSMRs for US hospitals.
48. Tim Kelsey arranged for me to see Simon Stevens, the Special Advisor for Policy to Alan Milburn, the Secretary of State, on 11 September 2000 to allow me to try to convince him of the benefits of published mortality data. I wished to attempt to persuade him to give me permission to publish HSMRs with hospital trust names. I have a letter, now shown by me at Exhibit BJ5, [        ] from Mr Stevens dated 21 September 2000 stating that I could publish HES-derived HSMRs for named individual trusts.
49. I and my colleagues had published the first HSMR paper in the BMJ on 5 June 1999 based only upon the historic Hospital Episode Statistics data. However, after I received this permission from Mr Stevens to publish named hospital trusts' HSMRs we received permission to receive the data regularly, which allowed us to update our analyses. Dr Foster negotiated with the organisation that collected the HES data monthly that we could also receive the data and clean it ourselves monthly, but there was a fee to pay for this service.

50. We applied for permission to use the data initially to the Patient Information Advisory Group (PIAG) and, later to the equivalent body that covers both Health and Social Care, the National Information Governance Board (NIGB). 
51. In 2006 Dr Foster evolved into Dr Foster Intelligence (DFI) - a public-private initiative established, in conjunction with the NHS, to analyse healthcare data. It publishes the Good Hospital Guide (since last year called the Hospital Guide). This was first published by Dr Foster in January 2001, and has been published annually (although with a limited circulation in 2006) since that time. Since its foundation Dr Foster has been overseen by the Dr Foster Ethics Committee, which provides independent scrutiny of their work.
52. Much of the work that the Imperial College Dr Foster Unit does (for example sending the confidential mortality alerts to trust chief executives) is not shared with Dr Foster Intelligence. The medical professionals working at the Dr Foster Unit, such as myself, are bound by the General Medical Council’s Code of Conduct, and we feel that bringing to light potential failings in the hospitals that we examine helps to fulfill those obligations. 
53. I should also emphasise the clear distinction between the HSMRs, calculated by the Dr Foster Unit at Imperial College and published annually since 2001 by Dr Foster Intelligence in its ‘(Good) Hospital Guide’, and the results of hospital surveys, articles etc that Dr Foster Intelligence also publishes in its hospital guide each year. In its November 2009 Hospital Guide I understand that Dr Foster Intelligence statisticians calculated a composite index based mainly on the answers to some of the questions in its annual survey of hospitals, a ‘quality account’, described in the hospital guide as being ‘based on the best available routine data as well as information from our annual survey of NHS trusts’. I do not know details of the methodology used to calculate that ‘quality account’.
54. For the avoidance of doubt, the Dr Foster Unit at Imperial College is, and always has been, distinct from Dr Foster Intelligence. The methodology for calculating the HSMR data provided by the Dr Foster Unit remains entirely separate and independent. 
55. On 14 November 2002 I received an unsolicited letter of support for our work from Professor Ara Darzi, MD FRCS FRCSI FACS, Professor of Surgery at Imperial College. He stated "I just wanted to drop you a note to congratulate you and give my full support to the outcomes work that you have recently been involved with on both sides of the Atlantic. This is a fascinating area of research, which I have no doubt, is going to have a huge outcome on clinical quality in the future. I would very much like to participate or help in any way possible and I hope that your programme goes from strength to strength as most of your previous programmes have." This is my Exhibit BJ6. [          ]. We have since worked with him and his unit and, my colleagues Paul Aylin, Tim Kelsey and I wrote him a letter, my Exhibit BJ7 [          ], on 6 February 2008, when he was Parliamentary Under Secretary of State (Lords), regarding "Improving quality and safety of hospital care in England" as part of the consultation process for his document that was entitled "High quality care for all: NHS Next Stage Review", published by the Department of Health on 30 June 2008. We described the monthly mortality alerts and HSMRs and said in conclusion: "We believe that we may have found a way of ensuring that the public and patients do have access to relevant information and that healthcare professionals can be partners in the process of involving the public, and we thought you may be interested."
56. As stated above, The Dr Foster Unit moved to Imperial College in June 2002. A document describing our work, dated 6 May 2002, at the beginning of the first formal four-year contract between Imperial College and Dr Foster, starts "New Unit. The Dr Foster unit, formerly based at Charing Cross, will be transferring to the Department of Epidemiology and Public Health at St. Mary’s on 1st June, 2002. The Unit will be headed by Sir Brian Jarman, assisted by Dr Paul Aylin."
57. The Imperial College Dr Foster Unit is partly funded under a research grant from Dr Foster Intelligence (which is 47% owned by the Department of Health), and also from the National Institute of Health Research, the UK Clinical Research Collaboration, the US RxFoundation and receives support from the National Institute for Health Research Biomedical Research Centre Funding Scheme. Currently a little over half of the Dr Foster Unit’s income is from Dr Foster Intelligence but this varies according to grants we receive. No member of the Dr Foster Unit holds any shares in Dr Foster Intelligence nor do any members of the Dr Foster Unit receive expenses from, or any direct salary from, Dr Foster Intelligence. The work done by the Dr Foster Unit on HSMRs is conducted primarily as a health improvement tool, whilst Dr Foster Intelligence is used as a means by which to put HSMR information into the public domain. I have been paid a consultancy fee by Dr Foster from 2004 solely related to my international work for "advice and involvement with development of international relations." I have never claimed back any of my expenses related to that or any other work from either Dr Foster or Imperial College.

58. I felt that one of the advantages of working with Dr Foster was that they could act politically and (a) get data and (b) defend us from DH attacks to stop us doing the analyses because of their power with the press. I have, at times disagreed with some of their statements in their Hospital Guide and have told them that I would be willing to state that publically and have persuaded them to change some things that they intended to publish, if I have known about their intentions (however, I did not know about their 2009 Good Hospital Guide 'quality account' measure before it was published). I would like to pay credit to the work of my colleagues at Imperial College, Paul Aylin and Alex Bottle, as well as Tim Kelsey, Roger Taylor and Steve Middleton at Dr Foster, who have all worked on this project since 2001 (Tim left a year ago), as well as the others who have spent less time: without their dedication it would not have been possible.

HSMRs
59. The HSMR was originally developed in the United Kingdom in the 1990s, and began to be recognised as a tool for identifying and addressing hospitals’ failings from that time onwards. As stated, statistical analysis of mortality data was used in the Bristol Inquiry. We published a paper in the British Medical Journal in 1999 which sets out the methodological rationale behind the HSMR. The basic methodology that we currently use for calculating HSMRs is very similar to that described in the 1999 BMJ paper: we now use the Agency for Healthcare Research and Quality Clinical Classification System (CCS) diagnoses, which are made up of ICD-10 diagnoses, rather than the ICD-10 diagnoses themselves and we also now do the modelling at the level of the CCS diagnoses and add the results to give the HSMR rather than using the 'top-down' method of modelling at the overall HSMR level - the results are very similar at the HSMR level but there is more difference for some of the individual CCS diagnoses. A copy is attached as my Exhibit BJ8 [          ]. Attached as Exhibit BJ9 [          ] is a later version of a document first published in April 2010 explaining HSMRs; I draw attention in particular to page 14 where there is a list of things an organisation should not do - including assuming a problem is coding; thinking HMSR is the only indicator that matters, and waiting for external organisations to raise concerns. These issues feature highly in Mid Staffordshire’s case, as I discuss below. Attached as my Exhibit BJ10 [            ] is a recent BMJ paper explaining HSMRs and Exhibit BJ11 [          ] gives some of the details about computation of HSMRs. 

60. HSMRs are a measure of hospital mortality adjusted to take account of variables that are not directly related to the quality of treatment and care received in a particular hospital. The variables that we adjust for include age, sex, ethnicity, admission source and type, a deprivation quintile, diagnosis subgroup, co-morbidities, period of admission, and other such factors. This ensures that, when one compares the HSMRs of different hospitals, one is able to make as direct a comparison as is possible, given the limitations of the data, on the basis of the underlying mortality rate based solely on what one would expect the mortality rate to be at a particular hospital on the basis of its case mix. The diagnoses covered are those that account for 80% of deaths in English hospitals.

61. One of the most important features of mortality as a statistical measure is that death is a definitive and unique event, unlike measures of morbidity, which can be continuous and very difficult to accurately measure. It was found by the Bristol Royal Infirmary Inquiry that ‘the better centres, that is, centres with a lower mortality in adult cardiac surgery, had a better record of rescue of the complications, that is, they recognised them earlier and treated them better, for the same severity score’. Less vigilant hospitals may not record morbidity as well as more vigilant hospitals but all hospitals are likely to record deaths. With regard to morbidity, there is also the problem that one may not know whether a particular condition recorded in HES was present on admission. This does not apply to death. 
62. Within the Dr Foster Real Time Monitoring (RTM) analysis web-based tool, it is possible to do more detailed analyses, allowing hospitals to drill down by diagnosis, admission method, age, sex, year, length of stay and many other factors as well as providing cumulative sum charts and it also has the possibility of seeing the details of each patient's admission. HSMRs for all English acute trusts have been available on http://brianjarman.com since October 2006.
63. The Unit also calculates some of the Patient Safety Indicators (PSIs) proposed by the US Agency for Healthcare Research and Quality (AHRQ). These are complications of care - such as 'Obstetric tears (formerly “obstetric trauma”) – vaginal delivery with instrument (PSI 18)' and 'Decubitus Ulcer (PSI 3)'. These are not such 'hard' measures as mortality rates because they depend, partly, on the accuracy of recording and the more vigilant hospitals are more likely to record them accurately. Also, some of these 'morbidity' conditions may have been present on admission - for instance we found in a small survey that was the case with for a third of decubitus (pressure) ulcers recorded. Similar considerations apply to the more general topic of measurement of the process of care rather than the outcome of care and there has been a trend away from process measures. Dr David Colin Thomé’s April 2009 report on Mid Staffs stated: “A key lesson is that all organisations should be focused on prioritising high quality patient care as judged by outcomes, and whilst process targets are very helpful on the journey, they must not become a distraction from the bigger picture.” The House of Commons Health Committee report, 3 July 2009 on 'Patient Safety' stated: "The new Care Quality Commission's registration system must focus on the outcomes being achieved by NHS organisations rather than formal governance processes."

64. The Unit has also studied the use of clinical databases and compared these with the use of HES data (Aylin P, Bottle A, Majeed, A. Use of administrative data or clinical databases as predictors of risk of death in hospital: comparison of models. BMJ 2007; 334: 1044 doi: 10, 23 April 2007). The study covered three procedures (coronary artery bypass graft, abdominal aortic aneurysm repair, and colectomy for bowel cancer - used in the national adult cardiac surgical database, the national vascular database, and a colorectal cancer database collected by the Association of Coloproctology of Great Britain and Ireland). The results showed that risk adjustment models for mortality, based on the HES administrative data, predicted risk of death with discrimination comparable with that obtained from clinical databases. Clinical databases are expensive - a 2005 study estimated costs per record ranging from around £10 (UK cardiac surgical register) to £60 (Scottish hip fracture audit) compared with £1 per record for HES. In addition, administrative databases have the advantage that they are available for the entire NHS and do not depend on voluntary participation by clinicians, thus leading to more complete coverage. 
65. Regarding the reliability of the HES data, the Bristol Inquiry (Chapter 27, para 51) stated: "We have also seen that data existed at a national level, in the form of the HES database. We have discovered that (at least from 1991), when cross-matched with other sources of data, it is reliable. Also (Annex A, Chapter 19, para 102) "…HES was found to be surprisingly accurate in its recording of in-hospital mortality…." I believe that HES data has continued to improve since 2001.
66. The data used by the Dr Foster Unit are derived from the data that hospitals provide every month via the Patients Administration System, formerly through the Hospital Episode Statistics (from 1996 to 2005), and now via the Secondary Uses Service (2006-). Information included in the data which is incorrect is removed by us. This is known as “cleaning” the data and is done according to the guidance issued via Hospital Episode Statistics. 
67. There are currently approximately 13 million hospital admissions in the England each year, 5 million of which are day patients. Hospital admissions are coded according to an internationally recognised International Classification of Diseases version 10 (ICD-10) and a Clinical Classification System (‘CCS’), developed by the US Agency for Healthcare Research and Quality (AHRQ), based on the primary diagnosis of the first episode of care. We take the first non-vague diagnosis, where possible, as the indicator of cause of death, and examine 56 CCS coded groups which account for 80% of deaths nationally. The additional 20% of deaths actually make very little difference to the HSMR data as the number of deaths falling within these additional CCS-coded diagnoses is usually too small to yield statistically significant data. It should be noted that it is possible to narrow the scope of the data used to create data specific to for instance, each primary diagnosis, sex of patient or geographical region. Each of the 56 CCS diagnoses that make up the HSMR have, on average, 1.4% of hospital in-patient deaths and the remaining 203 each have on average 0.1% of deaths.
68. The HSMR is continually modified to take account of adjustments to the coded data provided by hospitals. Coding at the hospital input level is subject to human error, and these errors are sometimes discovered and corrected, leading to a change in the data from which HSMRs are calculated. As a matter of course, this is done on a monthly basis by hospitals. However it may also be done in response to a hospital’s investigation into an HSMR or CUSUM alert, addressed further below. This means that there are continuous small changes in the HSMR values as corrected data are received every month. 
69. England’s HSMR data are based upon a ‘data year’ baseline, in other words a hospital’s HSMR is calculated against the national data for the same year: ie the national HSMRs is set to be 100 each year. This does mean that the data require ‘rebasing’ when the finalised Hospital Episode Statistics annual data for the NHS financial year ending in March becomes available form HES around October each year and this leads to change in a hospital’s HSMR for the preceding financial year. In the Dr Foster Unit’s experience, this shift was on average around 2% until about 2007 but has increased considerably since then. There is an option within the RTM tools to not reset the national HSMR to 100 each year but to choose a fixed year (rather than the 'data year') baseline reference year for calculating HSMRs: with this option the England HSMR is set to 100 for the selected fixed year only and there is no need to 'rebase' these 'fixed year' HSMRs. This provides a method for a hospital to follow its HSMR change without the need to 'rebase' the data.

70. On the basis of Dr Foster’s analysis of the data obtained, the HSMR is calculated by dividing the number of observed deaths by the number of expected deaths, multiplied by 100. The HSMR demonstrates a hospital’s adjusted mortality rate against a national mortality baseline of 100. If a hospital’s observed mortality ratio is in excess of 100 then it has experienced excess deaths for its case mix, as standardised against other hospitals. If, on the other hand, its HSMR is below 100 then it has experiences fewer deaths than expected. The main change in the methodology was the introduction of an adjustment for palliative care cases in 2007 (addressed further below).
71. In order to estimate how much of the variation of HSMRs may be by chance, random sets of observed deaths can be set up in different ways. Looking at one of the possibilities my colleagues in the Imperial College Dr Foster Unit quantified the contribution of random variation to the observed minus expected deaths total from the 2008/9 HSMRs. They have quantified the contribution of random variation to the observed minus expected deaths total from the 2008/9 HSMRs. Using simulation, they generated 1000 random sets of observed deaths, each one based on the binomial distribution with probability equal to the expected rate at each hospital (i.e. the expected number of deaths used in the HSMR calculation divided by the number of inpatient admissions). If this randomly generated new observed number of deaths was lower than the hospitals' expected number, then the difference was recorded, else zero was taken. This difference might have been interpreted by such a mortality reduction campaign as the number of potential lives that could be saved, with the expected counts based on historical data, for example. They averaged the difference over the number of simulations run and then compared it with the actual difference between the observed and expected at each hospital from the HSMR, again ignoring those hospitals with fewer observed than expected deaths. The simulated number of “observed-minus expected”, based on purely random binomial variation, was found to be 24% of the actual number of “observed-minus expected” deaths.
72. The HSMR published by the 2007 Dr Foster Intelligence "Hospital Guide", showing the Trust as an outlier (page 31), is at Exhibit BJ12 [          ].
73. The Dr Foster Unit also provides information to other regulators upon request. Monitor recognised the value of the data created by Dr Foster. To highlight this, in July 2007, I received an email from Stephen Thornton, Chief Executive of the Health Foundation and also a non-executive director of Monitor, stating that he was using the data in Monitor Board to Board meetings in order to stimulate discussion on trusts' approach to quality and safety issues. I know that by September 2008, Mr Thornton had persuaded Monitor to use SMRs in their assessment of prospective foundation trusts. A copy of this email is at Exhibit BJ13 [          ]. I also received an email from Stephen Thornton on 8 March 2011 to say "that he does not attend all the Monitor Board to Board meetings but for those he has attended he, informally, tends to take the “quality” brief when it comes to questioning, but not exclusively. He cannot remember exactly when he started specifically asking HSMR related questions but thinks it must have been about three years ago."

74. I gave a presentation on HSMRs to two representatives from Monitor, David Hoppe and his colleague, at my home on 15 December 08. 

75. I showed them the England HSMRs 2006/07 lower 99.8% CI levels, with Basildon and Thurrock University Hospitals NHS Foundation Trust highest (119.7) Mid Staffordshire General Hospitals NHS Trust second highest (110.5). 

76. There was also a meeting planned by Louise Kerr for 30 September 2008 (email 21 August 08) for me to present to the Monitor Board but I missed this as I had been abroad. It was my mistake and I think I confused the dates.

77. The usefulness of the hospital activity data had improved since the 1982 Körner Reports on information and the inclusion of more clinical data in the administrative hospital records. The Health Services Information Steering Group was set up in February 1980 under the chairmanship of Mrs Edith Körner, vice chairman of the South Western Regional Health Authority. The First Report on the collection and use of information about the clinical activity in the National Health Service in 1982 led to the Hospital Episode Statistics (HES) system, which is still largely based on the principles established in the First Report. One of the purposes of the system was stated to be "performance assessment of the NHS by DoH and the NHS themselves." The report recommended that diagnostic data should be collected on all patients covered by the system. The quality of the HES data improved after the 1991 Thatcher NHS review, with the money following the patient, which meant that it was necessary to have a record of the admissions in order to be paid for the admission.
78. On 20 April 2010 the BMJ published two articles attacking HSMRs (Lilford R, Pronovost P. Using hospital mortality rates to judge hospital performance: a bad idea that just won’t go away. BMJ 2010; 340: c2016 and Black, N. Hospital standardised mortality ratios should be abandoned. BMJ 2010; 340:c2066 doi.): we were not told by the BMJ beforehand that these two papers were going to be published. We prepared a reply to the Lilford paper but I received an email from Sharon Davies at the BMJ on 20 May 2010 stating "we would like to publish a shorter version of your response to the paper by Lilford and colleagues as a letter in the print journal. It will need to be shortened from 380 words to 250 and have only five references, including the reference to Lilford and colleagues." We were given 24 hours to produce our reply (Jarman B, Aylin P, Bottle A. Hospital mortality ratios. A plea for reason. Letter BMJ 2010; 340: c2744). The Black BMJ paper included a suggestion of the use of national clinical databases and a suggestion in the Lilford paper was the use of process measures. As I have stated above, we believe there are problems with these suggestions.
79. The data we receive are in the form of consultant episodes (the continuous period during which the patient is under the care of one consultant), which need to be linked into admissions (or “spells”). Records are assumed to belong to the same person if they match on date of birth, sex and postcode because the NHS number is either not available or not recorded accurately enough across the whole period for which we have data. For the period from 2000/01 to 2004/05 we have used HES identifier as a patient identifier. This links patients together based on either their NHS number or their local patient identifier. A detailed algorithm on how the HESID was derived by the Department of Health is available on request from the NHS Information Centre. Only ages within the ranges up to120 are considered valid. Duplicate records, unfinished episodes, those with missing/invalid admission date and regular attenders (HES code CLASSPAT=3, 4) are excluded. Some spells have the same date of admission but different dates of discharge. This is not valid unless the patient was discharged and readmitted on the same day. Episodes relating to the invalid spell are excluded at this stage. Remaining episodes are sorted by provider, date of birth, sex, postcode, date of admission, date of discharge and episode number. A spell must have at least one episode with EPIORDER=01 otherwise it is considered invalid and excluded. Spells with invalid length of stay are also excluded. Spells ending in transfer to another NHS hospital are linked together (“superspell”), allowing for a difference between discharge from the first trust and admission to the next trust of up to two days.
80. From March 2008 onwards we sent a number of Excel files with results of analyses of Mid Staffs HSMR data to Chris Sherlaw-Johnson, the statistician whom we met regularly at the HCC/CQC, at his request, giving, for instance, quarterly HSMRs, SMRs for the CCS diagnoses that make up the HSMR and HSMRs for non-elective admissions. In HES non-elective admissions, cover 52% of all admissions and 95% of deaths: most non-electives are emergencies, which cover 37% of admissions and 91% of deaths, for England, 2005/06, including day-cases - most other non-emergencies non-electives are maternity and births. The non-elective HSMR data is included in the lower part of my Exhibit BJ14 [          ] (there may be small data differences from the actual file sent: it is included with this Exhibit for comparison with the normal HSMRs) I also make the published HSMR data to the latest 'rebased' year (the 'frozen HSMRs') available to people who ask me for the data. For instance, several patients have asked me for the data for their local trust. In March 2011 I had a request for the West Midlands' acute trusts' HSMRs from a journalist who writes for Private Eye.
81. The relationship between The Commission for Health Improvement (CHI) star ratings has been studied. In 10 July 2004 we published a paper in the BMJ (Brian Jarman, Paul Aylin and Alex Bottle. CHI ratings and HSMRs: is there a relation? BMJ 2004;329:73) where we found that HSMRs were significantly associated with CHI inspection scores but not with CHI star ratings: "[w]e found no association between star ratings and clinical outcomes as measured by HSMRs, but we did find an inverse relation between CHI inspection scores and mortality, suggesting a closer relation to health outcomes than the star ratings."
82. I noted in the evidence of Dr Philip Coates to this Inquiry on 2 March 2011, page 164, that he said "The second thing is that we had our data analysed by CHKS, which is one of the other data manipulators in the field, who suggested to us that we did not have a mortality problem. And I think that gave us inappropriate and false reassurance. We knew that certain other trusts very nearby used the CHKS system and they had similarly had a less than satisfactory Dr Foster's report, where the CHKS report had said exactly the opposite. So I fully accept that we should have been looking at quality of care, but I think we were misled by the alternative analysis by CHKS and, I think, the unwillingness to think that we were doing a bad job." I note the evidence regarding use of CHKS analyses to the Bristol Inquiry: "From the early 1990s the UBHT also sent PAS data for analysis to a private consultancy called CHKS Limited. This company provided reports on the Trust's performance in selected specialties, comparing UBHT with a group of similar hospitals. CHKS Limited produced a report on the cardiology and cardiac surgery services dated 1992. PCS was not separately identified in the report. Given that it was regarded as a distinct, administrative system, there is no evidence to suggest that the clinicians providing the PCS service would have referred to or taken account of the data on the UBHT's PAS system." The analyses that were done, by the people who are now in our Unit, of the mortality for paediatric cardiac surgery for children under one year of age at Bristol, found a significantly high mortality at the Bristol unit. 
83. I don't know much about the CHKS methodology but I understand that it includes the HRG (Healthcare Related Groups) risk of mortality and some HRGs include procedures. There would therefore be an important difference from the methodology that we use in that we do not adjust for procedures. HRGs group together not just diagnosis but also procedure codes into a large number of groups, each of which represents admissions that utilise very similar resources. They may take into account complications, which may be a consequence of poor quality care. Following the principle that one should not adjust for factors within the control of the hospital, we believe that including the HRG in mortality models would be overadjustment. We agree with the statement regarding the use of procedures on page 5 of the "Report To The Massachusetts Division Of Health Care Finance & Policy - A Comprehensive Comparison of Whole System Hospital Mortality Measures" by Sharon-Lise T. Normand, PhD, Robert E. wolf, MA, Lisa I. Iezzoni, MD, MSc, David M. Shahian, MD and Leslie Kirle, MPH, December 2010 regarding the use of procedures: "All products had some features that we believe were problematic. For example, some products include procedures and multiple socio-demographic factors as covariates. In general, neither is appropriate for models used for publicly comparing hospital quality of care."

84. In 2008 I was invited to bid to calculate an adjusted hospital-wide mortality measure for the state of Massachusetts, USA and our Unit at Imperial College was given the data to do the calculations. We were required to do this in competition with three US companies - Thomson Reuters, 3M and UHC–Premier (University HealthSystem Consortium who combined for the bid with Premier, which includes CareScience). Regarding our HSMR methodology the Massachusetts panel of experts had two reservations, the first that we adjusted for socio-economic factors of the patients admitted and the second that we did not do multi-level modelling in our analyses. In response to these criticisms we replied that it was our opinion that it was reasonable to adjust for socio-economic factors of the patients admitted and that multi-level modelling made no difference to the results. We pointed out that if we did the analysis as they requested (without socio-economic factors adjustment and with multi-level modelling) the correlation coefficient between the HSMRs calculated by the two methods was 0.993. We also suggested ways of dealing with DNR ('Do Not Resuscitate) cases but noted that the variable was poorly coded. We have submitted a paper with details of our methodology to a US journal.
85. I welcome the statement by Ian Cumming, currently chief executive of the West Midlands SHA, in paragraph 222 of his statement to this Inquiry: "In my opinion, hospital standardised mortality ratios (HSMRs) should be seen as a legitimate basis for raising further questions regarding the quality of care provided by a Trust." (WS0000016726). The NHS Confederation publication 'briefing', November 2010 Issue 208, on "Hospital standardised mortality ratios: their uses and abuses" stated: "Key points 

· HSMRs are the difference between the actual number of deaths in hospitals and the number that would be expected. 

· While HSMRs capture some important aspects of healthcare performance, they cannot be used in isolation to assess the quality of care. 

· A consistently high HSMR over a period of time is a cause for concern, but there are dangers in over-interpreting a single poor result. 

· The same is true for a low HSMR but it is important to look at the ‘confidence’ limits. 

· HSMRs do not tell the whole story and presenting them in league tables is likely to be misleading." 

Also: "The key message for boards is not to be complacent when the results appear to be good, or to explain away poor results by data errors, coding practice, case mix differences or other local circumstances without careful investigation. The risks of complacency are high but so too is the potential for harm from the over-investigation of a falsely positive result." 
86. Dr Rashmi Shukla states in paragraph 78 of her statement (WS0000018551/2) "The publication by Dr Foster gave rise to considerable concern amongst the WMSHA Board as so many West Midlands hospitals were identified as having high HSMRs. If accepted at face value, this suggested potentially very high numbers of excess deaths across the West Midlands. If this were the case then this was likely to be reflected in the overall mortality data for the population covered by those hospitals. A preliminary analysis of overall mortality in the areas served by the hospitals with high HSMRs was therefore undertaken by the WMSHA’s analysts. The findings indicated that the mortality was broadly in line with expectations given the demographic structure and levels of deprivation in these areas. The preliminary analysis was done under the Leadership of analysts working in Steve Allen’s team. I attach email correspondence from a member of his team attaching the preliminary analysis as my Exhibit RS22." I therefore compared the number of HSMR observed deaths in each SHA with the number of deaths in non-psychiatric NHS hospitals. I downloaded the data from the Office for National Statistics file DR_06, Mortality statistics, Deaths registered in 2006, Review of the Registrar General on deaths in England and Wales, 2006. Table 11, Deaths and death rates per 1,000 population: sex and age-group, England and Wales, by area of usual residence, 2006. This showed the deaths by SHA in NHS non-psychiatric hospitals and communal establishments for the care of the sick. These were compared with the 2006/07 HSMR observed deaths for each SHA. The HSMR observed deaths cover the diagnoses that account for 80% of all in-patient deaths in England and the HSMR data in the lower table cover only acute hospitals. This means that the HSMR observed deaths only cover a proportion of the deaths in NHS non-psychiatric hospitals and communal establishments for the care of the sick. I calculated that the HSMR observed deaths cover only 72.514% of deaths in NHS non-psychiatric hospitals - for all English SHAs excluding West Midlands. Applying this percent to the 31,241 deaths in NHS non-psychiatric hospitals in the West Midlands would predict a number of West Midlands HSMR observed deaths of 22,654. This compares with the actual number of HSMR observed deaths in the West Midlands SHA of 22,743 - i.e. only 0.4% different from the predicted figure. This is my Exhibit BJ15. [          ]. The HSMR figures for the SHAs of England are shown in the lower part of the exhibit.

87. There is a paper on the relationship between risk adjusted hospital mortality (such as the HSMR) and quality of care: Pitches D, Mohammed MA, Lilford R. What is the empirical evidence that hospitals with higher-risk adjusted mortality rates provide poorer quality of care? A systematic review of the literature. BMC Health Serv. Res 2007;7:91. The authors reviewed 36 studies, of 51 processes, on the review of relation between quality of care and death rates. They found that in 26 out of 51, ie 26/51, good care processes were associated with low death rates, in 16/51 they found no relation between processes and death rates and in 9/51 they found the paradoxical situation of good care processes of care associated with high rates. My colleague at Imperial College, Paul Aylin, reviewed the nine papers that were said to show the paradoxical situation. He found that although some of the processes examined in the review were labelled as paradoxical (ie good quality of care plus high mortality), when he went back to the original papers, many of the conclusions appeared to the contrary, ie that the relationship between quality of care and mortality was as expected (high quality care associated with low mortality). Some extracts from these nine papers are:

· “Ratings of overall quality of care did not differ significantly between patients from hospitals with higher and lower than expected mortality and morbidity” Gibbs et al.

· “These results suggest that the HCFA adjusted hospital mortality rate and the PRO-confirmed problem rate are related methods to compare hospitals on the basis of quality of care” Hartz et al.

· “There is some evidence that targeting hospitals with consistently high death rates over periods longer than one year may better identify potential quality problems” Park et al.

· “Low-mortality hospitals start aspirin within 6 hours of presentation more often than intermediate or high-mortality hospitals” Romano et al.

· “Admission to a hospital ranked high on the list of "America's Best Hospitals" was associated with lower 30-day mortality among elderly patients with acute myocardial infarction." Chen et al.

· “Risk-standardized 30-day mortality rates were lower for patients treated at higher-rated than lower-rated hospitals (21.9% 1-star vs 15.9% 5-star, P=.001)” Krumholz et al. “

· “There was evidence for a relationship between some process variables and outcomes at hospital discharge, but the relationships were generally weak” McNaughton et al.

· Teaching hospitals had higher ICU death rate – “More interventions do not necessarily improve outcome in critically ill patients” Metnitz et al.

· “The results of this project suggest that there are substantial opportunities to improve the quality of care for CABG in Oklahoma” Venkatappa et al.
88. I examined the responses to the National Survey of NHS Patients for 2001, 2004 and 2005 and calculated the association between patients’ opinions of their care and HSMR. I found there were significant (p<0.001) associations between HSMR and the following questions in the National Survey of NHS Patients carried out by the NHS every year covering all hospitals (the poorer, more dissatisfied responses correspond to higher HSMRs):

· ‘If you had any anxieties or fears about your condition or treatment, did a doctor discuss them with you?’

· ‘If your family or someone else close to you wanted to talk to a doctor, did they have enough opportunity to do so?’

· ‘Did a member of staff explain the purpose of the medicines you were to take at home in a way you could understand?’

· ‘Did a member of staff tell you about medication side-effects to watch for when you went home?’

· ‘Would you recommend this hospital to your family and friends?’

Limitations of HSMR data

89. Although it is widely accepted by healthcare organisations across the world that the HSMR data is helpful, there are limitations to it. These have always been accepted by us, and our literature makes such limitations clear.
90. Within HSMR it is not possible to give an exact figure for the number of unnecessary, or excess, deaths but one can give a figure for the number by which the actual observed deaths exceeds the expected deaths and give 95% or 99.8% confidence intervals for this figure. 
91. It would be impossible statistically to calculate the precise number of deaths that were unnecessary, or to pinpoint which particular incidents were avoidable. That, if it were possible, would require careful consideration of the case notes for individual mortalities themselves. The data only indicates, and can only indicate, the number of deaths that occurred (the observed deaths) that are above and beyond that which would be expected of a hospital with the case mix, admissions, demographics and other features that a hospital presents. It would then be for the hospital concerned to itself use the statistics as a catalyst to undertake such a detailed “case notes” analysis if they deemed this necessary. 
92. It must be pointed out that some clinicians mention that they have doubts about the use of administrative data and the accuracy of clinical coding for outcomes measurement. However, when clinicians use the Real Time Monitoring system (RTM) , which is a facility of the Dr Foster Intelligence web-based system, they can see their analyses every month and can study the details of each of their individual patients. They can then amend any inaccurate coding (providing the correction is supported by the records), and corrected data can be submitted the next month.
93. Dr Foster Unit has received some criticism from other academics, in particular by the University of Birmingham’s Mohammed et al. review in March 2009. I deal with this later.
94. We acknowledge that the HSMR is a summary figure, designed to give an adjusted overview of mortality within a trust. I also accept that the figure will hide a considerable number of differences in the risk profiles across different factors in the model. However, I do not see why it should decrease the value of the HSMR as a summary figure used in conjunction with other measures. Interestingly, Mohammed’s own “bias corrected” HSMRs (estimates adjusted for coding bias) did not alter the fact that the Trust remained outside 99.8% control limits. 
95. We also acknowledge that there will be differences of results from different methodologies. This was addressed in a report published in the New England Journal of Medicine article mentioned above (Variability in the Measurement of Hospital-wide Mortality Rates, nejm.org, December 23, 2010) comparing the results. In summary, the paper concluded that different methodologies give different results. It should be noted that Professor Lisa Iezzoni an author of the Massachusetts Final Report in December 2010 is a joint author of our 1999 BMJ paper and was in agreement with the Imperial College methodology. 
96. One could go on indefinitely relying upon the fact that different methods produce different figures as a reason not to report adjusted hospital death rates. However, I think that even a 'good enough' methodology should be used. In the UK, we have seen reductions in hospital death rates in hospitals following on-site inspections by external experts that were prompted by high adjusted death rates. 
97. The Dr Foster analyses give a monthly assessment of the quality of the data submitted. This 'Data Quality Indicator' covers invalid or missing values of 35 variables (e.g. age, sex, date of birth, diagnosis, missing first episode, inconsistent bed-days and length of stay, proportion of 'vague' diagnoses, duplicate record etc) with a comparison of the rate of occurrence of these with the England average. The data corrections sent by trusts each month result in changes in HSMRs of about 1% on average for a few months but the figures gradually settle down as time goes on. Jim Reinertsen, MD, CEO of the Beth Israel Deaconess Medical Center, a teaching hospital of the Harvard Medical School, from 1998 to 2001, quoted Sharon Beamish, Chief Executive of George Eliot Hospital NHS Trust in Nuneaton as saying “No one was ever resurrected by better coding." We may make small modifications to the methodology used each year but the basic methods used remain the same, the main change being, as mentioned, the introduction of an adjustment for palliative care cases in 2007. The late receipt from trusts of additional data or corrections of submitted data will also lead to small changes of the HSMR. Hence the HSMRs are subject to change over time as the data are refreshed monthly and the methodology updated yearly.
98. We added an adjustment for whether or not the patient was admitted under the palliative care specialty from the 2007/08 year onwards to the latest complete year 2009/10. The palliative care adjustment was done using any episode that had a treatment function code of '315' in the 2007 Hospital Guide (2006/07 data) and any episode that had a treatment function code of '315' or any 'Z515' ICD10 diagnosis code from 2008 onwards. The palliative care cases were not excluded or adjusted for before that. This addition was made as a result of specific requests from NHS Trusts.

99. In March 2007 Connecting for Health Coding Clinic changed the coding of palliative care. Part of the instruction was: 

"If an inpatient is not admitted under the care of a Specialist Palliative medicine consultant but is receiving support from a member of a Specialist Palliative Care team, this is classed as Specialist Palliative Care Support. For example: Patient has primary pulmonary hypertension. There are no effective treatments that can cure the illness, which requires multiple medicines. The patient is frequently admitted to hospital under a heart and lung consultant because of difficulty breathing. Each period of hospitalisation, requires the Specialist Palliative Care team to work with the heart and lung doctors to treat the symptoms of breathlessness. In order to generate the appropriate HRG in instances where Specialist Palliative Care/ Specialist Palliative Care Support has been clearly identified as such in the medical record, the ICD-10 code Z51.5 Palliative care should be assigned in a secondary diagnosis field."

100. Due to the fact that it could be interpreted for a high proportion of illnesses that "[t]here are no effective treatments that can cure the illness", this permitted some trusts to conclude that this gave them a licence to code a high proportion of illnesses as “palliative care”. This definition is open to a wide range of interpretations (as shown by the variation between English trusts) and that will inevitably have a detrimental effect on monitoring hospital mortality. 
101. I note, however, that a circular from the Connecting for Health Coding Clinic in June 2010 has made a distinction between specialised palliative care (patients on the 'End of Life Care Pathway' admitted under the specialty code 315 'Palliative medicine', who should continue to receive the ICD-10 Z51.5 secondary diagnosis code) and generalised palliative care (patients on the 'End of Life Care Pathway' not admitted under the specialty code 315 'Palliative medicine', not received support from a member of the Specialist Palliative Care team or may not have received 'generalised' palliative care, who should now receive the ICD-10 Z51.8 secondary diagnosis code). I hope this will help to clear up the ambiguity about the coding of palliative care.
Discussions with the Department of Health

102. From 2001 onwards we had several meetings with the Department of Health (DH) to discuss, mainly, the methodology used to calculate HSMRs. The methodology was also published in journals. Details of some of these meetings were: (1) 26 June 2001. Letter from Clive Smee, Chief Economic Advisor in the Department of Health at the DH. The Impact of Doctors on Hospital Mortality: Proposals for Further Research. "When we met several months ago in Skipton House I indicated that the Department would wish to explore further the very interesting relationship between doctors and hospital mortality suggested by your 1999 BMJ article and apparently confirmed by your recent work for Dr Foster. You subsequently dealt patiently with a number of our immediate comments and queries. We have now put together a more considered set of proposals for exploring and testing this important relationship." The attached “draft outline for possible further work” sets out a range of issues that we believe should be further explored in order to establish: Whether there are real differences of important magnitude between hospitals in case-fatality ratios; and if there are, Whether they are associated with differences in medical staffing levels; and if they are, Whether the associations are likely to be those of cause and effect. (2) Follow up meeting 16 July, 2001. Clive Smee Department of Health. (3) 2 August 2001 at the SUC (Statistics Users’ Council) Annual Conference on Health Statistics… Present: Ian Maclean, Peter Goldblatt, Richard Willmer, Alison Macfarlane, Greg Phillpotts. (4) 21August 2002. Present: Linda Shurlock (Head of HES Section, Department of Health), Gwyn Bevan, Veena Raleigh, John Fox, Paul Aylin, Roger Taylor. (5) 7th October 2003. Holiday Inn Regents Park, Carburton Street, London, W1W 5EE Improving Hospital mortality rate. Modernisation Agency and Pursuing Perfection. Innovation Workshop: Improving Hospital Mortality & End of Life Care. 
103. I gave presentations covering HSMR methodology, mortality alerts and related matters at the Institute for Healthcare Improvement (IHI) National Forum in Orlando several years from December 2002 to December 2010 when many people from the DH attended. I also gave several PowerPoint presentations on the subject including (1) 27 May 04 to Barry McCormick Head of Economics at the DH; (2) 23 November 04: 10 Peter Goldblatt, Linda Shurlock, Clare Parish DH Skipton House; (3) 24 November 05: Health Foundation - International Quality Improvement Exchange - Danesfield Ho, Marlow- the audience included the CMO; (4) 18 April 06: International Forum on quality & safety in healthcare, Barcelona - and at several other forums where people from the DH were present.
104. Although we had extensive discussions with the DH statisticians I did not feel that they had raised any substantial objection to our methodology. Simon Stevens had told me that the DH statisticians had no objections to our methodology except that we hadn't linked the hospital deaths with deaths outside hospital. We applied to PIAG for permission to have access to the files linking the HES and ONS (Office for National Statistics) data and were given permission but not given the linking file by ONS. I had an email exchange with Simon Stevens, the first email dated 21 March 2003, in which I said: "Unfortunately, Peter Goldblatt, head of the ONS has concerns over whether the release of data to Dr Foster would be allowable either as research or as being in the public interest." Mr Stevens replied on 11 April 2003: "Thanks for this. Based on my understanding of what you are proposing below, and subject to any comments from copyees, in my opinion this work would indeed seem to be in the public interest." The copyees were Sir Liam Donaldson (the Chief Medical Officer), Sir John Pattison (Director of Research and Development at the Department of Health), John Fox, PhD (Director of Statistics at the Department of Health, previously Chief Medical Statistician at OPCS) and Tim Kelsey (chief executive of Dr Foster). The emails are my Exhibit BJ16 [          ]. I received no objections from Simon Steven's copyees and we had several meetings with Peter Goldblatt from ONS and Linda Shurlock from the DH about the long delay in our receiving the linked data. I remember Simon Stevens saying that there was annoyance 'at the highest level' that we were not being given the linked data (which we did receive later, but there was a delay of about two years). 
105. The Department of Health had made a statement in the Telegraph on 24 April 2007 that readers should ignore the HSMR data. As a result of that statement Paul Aylin and I had a meeting at the Department of Health with Dr Jane Moore, Martin Hensher and Richard Wilmer at Wellington House, London on 5 October 2007. We asked them if (a) they disagreed with our methodology - they said 'no' (b) disagreed with HSMR publication - 'no' (c) were against trying to reduce deaths in hospital - 'no'. The meeting was inconclusive. However, I have discussed this with Martin Hensher since and we agreed that as time has passed greater consensus has been reached on the appropriateness of using HSMRs as a trigger for local investigation and action. The views of DH regarding publication of HSMRs have clearly evolved over time, given that NHS Choices moved to publish HSMRs in 2009. However, the deliberations of the HSMR Review Group in 2010 showed that a range of opinion still exists amongst statisticians on the utility of HSMRs for use by patients. 
106. In April 2009 the NHS Information Centre (NHS IC) became the authoritative supplier of data to NHS Choices and at that time, for comparative clinical indicators, this was supported through a contract between NHS IC and Dr Foster Intelligence. The contract included the provision of source data, development and implementation of methodology, and the derivation and supply of these indicators. The decision was taken that the contract with Dr Foster Intelligence would no longer be required and suppliers were invited to bid for a contract for the production of clinical indicators, initially based on HES data, for publication by the NHS IC. Indicator reference number I00184 was for 'HSMR' described as 'Hospital Standardised Mortality Ratio' and for the condition described as 'All elective scorecards' i.e. all elective admissions. Elective hospital admissions recorded in Hospital Episode Statistics for 2005/06 cover 48.5% of all HES admissions and 5.3% of HES deaths. By definition, the Clinical Classification System (CCS) diagnoses that make up the HSMRs cover only 65% elective admission deaths. This would have meant that the contract was for an HSMR covering only 3.25%, not 80%, of in-patient deaths. Because of the relatively low number of deaths compared with the 80% covered in the 'normal' HSMR, and the correspondingly much wider confidence intervals, very few hospital trusts would have been outside the limits. Dr Foster and Imperial College were not in agreement with the use of such an 'HSMR' and did not bid. On 6 June 2009, at an IHI Fellows meeting London, I informed Martin Marshall, Clinical Director and Director of Research and Development at the Health Foundation from November 2007, Deputy CMO from May 2006, that the contract was for only 3.25% of deaths. I understand that the contract was later changed to also include non-elective admissions and Dr Foster submitted a bid in October 2009 for the Production of NHS Choices Clinical Indicators, but the contract was awarded to IMS Health. At their request I had given two presentations to IMS Health regarding the calculation of HSMRs on 16 Jan 2009 and 16 April 2009. They were given the B coefficients from our regression model that we publish that would have enabled them to do the necessary calculations. However, I think that Dr Foster currently still does the calculations for IMS Health. 
107. On 14 February 2011 an email was sent by Martin Hensher, Deputy Director - Senior Economic Adviser Clinical Quality & Efficiency Analytical Team NHS Medical Directorate, stating that: "The current view of the Department of Health regarding eligibility to bid for the modelling or assess any bids submitted is given in the paper (SHMI update070211.doc) circulated by Linda Whalley in early February 2011 is that 'In order to follow Department of Health procurement procedures, I was given clear advice that Technical Group members (and their parent organisations) would be ineligible to bid for the modelling or assess any bids submitted'." This meant that the members of the Technical Group of the HSMR Review Group giving advice to Sir Bruce Keogh and the National Quality Board (NQB) on the review of HSMRs, which we had been invited by the DH to join, would be ineligible to bid for the modelling or assess any bids submitted to continue the HSMR work. I and my colleague were not informed that would be the case and we would not be allowed to bid when we agreed to join the group.
108. I had been involved with the Institute for Healthcare Improvement's '100,000 lives' campaign, launched in December 2004, and had suggested a similar '10,000 lives' campaign for England. The idea, broadly speaking, was to reduce the number of people dying in hospital as a result of avoidable hospital mortality. Although we tried, with Dr Foster and people in the NHS, for several years, we were not successful in getting support for this. Subsequently Wales has run a successful a '1,000 lives' campaign, led by Jonathan Grey, one of the IHI ex-Fellows. My Exhibit BJ17 [          ] gives some of the emails related to this proposal. The last, dated 06 July 2005, from Hugh Rogers at the NHS Institute for Innovation & Improvement states: "Brian, I am also trying to raise awareness of a possible campaign, in fact I spoke strongly about it at NHS Confed. Coincidentally I also picked on 10,000 as the figure we should go for (slides attached, see last 4). We need to do this. There is support at SHA level, particularly following Don's [Don Berwick's] presentation at Excel (IHI European) but not National level at present, specifically Liam [Donaldson, CMO] was very cool when Julie Dent [Director of Performance Management at NHS London Regional Office] proposed it at top team apparently. Could we discuss please? You could call me, or I would happily call you if you give me a number, or if you have a PA I'll book a meeting? Hugh Rogers, Associate, NHS Institute for Innovation & Improvement." In an email earlier that day I stated: "I have suggested to Dr Foster and Susanna [Shouls, at the NHS Modernisation Agency] that we might start a '10,000 lives Campaign' for the UK (to copy the US/IHI '100,000 lives Campaign')…."

Mortality Alerts

109.  I had come to the conclusion at the end of the Bristol Inquiry that the Department of Health would probably not produce good quality, up-to-date data about quality and safety of care in the NHS even though it had accepted, at the end of the Bristol Inquiry that "it is responsible and is accountable for any failings of the systems that were in place during the period covered by the Inquiry." The Department did, almost uniquely, have access to the Hospital Episode Statistics data and it could have developed a mechanism for monitoring the quality and safety of care but appeared, to me, not to be doing so. I wanted to develop a system so that "Bristol need not happen again" (a phrase we used in out Unit). The HSMRs gave an overview of a hospital but we wanted to develop a system for continuously monitoring, on a patient by patient basis, using near real time data, a form of the Statistical Process Control charts that had been used in industry for the early detection of potential problems for at least 30 years. In a 1994 Lancet article, Tom Treasure, a cardio-thoracic surgeon had drawn attention to the use of the CUSUM methodology in medicine (similar to the one we use) and stated "In the application of CUSUM technique for analysis of surgical results, a graphical representation of target risk is set up with boundaries representing an early warning of an adverse trend…."

110. Our monthly CUSUM-based mortality alerts were not introduced without extensive consultation and forewarning. From 2003 onwards we informed the relevant authorities that we had developed the mortality alert system and that we intended to make them available to trusts in England. On 1 September 2003 I emailed Ian Kennedy, then Shadow Chairman of the Commission for Healthcare Audit and Inspection, regarding 'real time monitoring of death' to inform him that "we have developed a way of monitoring adjusted death rates for a whole range of conditions" This is my Exhibit BJ18. [          ]. On 8 September 2003 (the date of the electronic version of the letter) Paul Aylin, my colleague in the Imperial College Unit, wrote to Linda Shurlock, our main contact in the Department of Health section that dealt with our analysis of the HES data (later Section Head, NHS Health and Social Care Information Centre). This is my Exhibit BJ19. [          ] On 8 September 2003 he wrote to the Patient Information Advisory Group (PIAG) to inform them that: "We are creating an online service that allows trusts to view information on mortality, day-case and length of stay by diagnosis. This performance monitoring system, based on CUSUMs, provides early warning that events in a trust are diverging significantly from what is observed in the rest of the English NHS by giving an alert." On 26 September 2003 I sent an email to Simon Stevens, the Special Advisor for Policy to the Secretary of State for Health, informing him that we had started developing CUSUM-based mortality alerts. This is my Exhibit BJ20. [          ]. An article "A measure of performance" in Hospital Doctor in 2004 pointed out, regarding the Dr Foster real time monitoring (RTM) tool, that: "Automated thresholds are built into the system to alert them to trends outside the norm." Paul Aylin sent PIAG an update regarding the alerts on date 28 June 2005. On 21 June 2006 I made a presentation called "Routine reporting of mortality outliers" to the Dr Foster Ethics Committee (which included Dame Deirdre Hine, ex-Chair of the Commission for Health Improvement, the predecessor to the Healthcare Commission, and Sir Donald Irvine, ex-President of the GMC). One of my slides (slide 8) was: "Bristol problems might have been examined earlier if it had been possible to feed back to the people concerned, in a non-punitive, objective way, a statistically reliable analysis of the data so that they could see if there was any indication of a possible problem, and then continue monitoring the situation if necessary." I also made a similar presentation to Bernard Crump, chief executive of Shropshire and Staffordshire SHA 2001-2005 and then chief executive of the NHS Institute for Innovation and Improvement, on 11 December 2006 at the IHI National Forum in Orlando, Florida, USA.
111. There was debate about the Imperial College decision to send the monthly mortality alerts to the chief executives of English trusts, rather than them being available only to trusts using the Dr Foster RTM system. This is illustrated by the discussion, beginning on 06 November 2006, with an email from Nigel Edwards, director of policy at the NHS Confederation and acting chief executive, Subject: 'Reducing avoidable mortality'. My Exhibit BJ21 is the email trail (I have removed blanks, duplicated messages and security messages) and the emails in that email trail can be see at Exhibit BJ23. Those involved were: Bernard Crump, CEO, NHS Institute for Innovation & Improvement Crump, previously chief executive of Shropshire and Staffordshire SHA 2001-2005; Hugh Rogers, Associate, Service Transformation, NHS Institute for Innovation & Improvement; Jenny Simpson - Chief Executive British Association of Medical Managers; Stephen Thornton, Chief Executive of The Health Foundation, Non-Executive Director of Monitor from 1 October 2006 ; Vin McLoughlin, Director of Programmes at The Health Foundation; Tim Kelsey Chair, Executive Board, Dr Foster Intelligence; Dame Carol Black Chair of the Academy of Royal Colleges, President of the Royal College of Physicians; Professor Bill Dunlop, chair of the BMA Joint Consultants' Committee; Professor Martin Marshall Deputy Chief Medical Officer, England. Part of the email from Carol Black stated: "But it is not a matter for individual Trusts alone. There is a wider public interest that must increasingly be answered. It seems to me that we are moving inescapably towards a regular system of inquiry into many categories of avoidable, serious adverse health care related outcomes (as indeed we already have in The Confidential Enquiry into Maternal And Child Health) and that such arrangements will be necessary to meet public and parliamentary expectations. In summary, I think you have opened Pandora’s box!!" The email from Jenny Simpson stated: "On this principle, I believe, you have no option but to inform trust CEOs and/or medical directors of your findings…" Bill Dunlop said: " I'm sure that you are correct in trying to avoid being prescriptive but I wondered whether you intended to monitor the actions taken by Trust Chief Executives in these cases so that we can formulate advice for those who find themselves in similar situations in the future." Vin McLoughlin stated: " As you can see I have taken the liberty of forwarding your email (Brian) to Martin [Marshall, Deputy CMO], who Stephen and I know well and consider he may be one of the best sources of advice on the best way forward to manage the situation. I know Bernard Crump has been away in Orlando and he might not yet have received your email but might be well placed to respond [I gave Bernard a PPT presentation on the subject in Orlando on 11 December 2006]. But I do think that given the serious nature of your information, it is important to alert the CMO’s office to it." Martin replied, in part: " I look forward to hearing more." 
112. Since April 2007 the Dr Foster Unit at Imperial College has sent monthly mortality alert letters (currently for 43 diagnoses and 79 procedures) based on normal administrative hospital data that are submitted on a monthly basis to Imperial College. NHS hospitals are sent a confidential letter when an alert occurs on a series of statistical process control charts (cumulative sum analysis, CUSUM) that are run each month designed to detect a doubling of the odds of death for a number of diagnosis and procedure groups. Alerts are filtered to include only signals with a probability of a false alarm less than 0.1% and other restrictions are also applied to exclude some diagnoses including cancer, and vague symptoms and signs. Diagnostic procedures such as endoscopies are also excluded. These are therefore specific in nature, as opposed to the more generic HSMR statistics. Their use enables all patient admission to NHS hospitals be monitored on a continuous basis. 
113. The mortality alert letters are sent from our unit at Imperial College to the Chief Executive of trusts, copied to the Care Quality Commission (“CQC”), previously to the Healthcare Commission. Copying them to the HCC/CQC is important because we do not have the ability to do the necessary follow-up, and the HCC/CQC has the statutory power to do so. We felt that under the statutory requirements of clinical governance, chief executives would be likely to take them seriously and hoped that that it would encourage trusts to take action about quality and safety the NHS. 
114. The alert letters are not sent to Dr Foster Intelligence, made public (for fear of causing unnecessary public concern in case there were a good explanation for the alert related, for example, to miscoding) or sent any other regulator. 
115. It should be noted that these alerts are not sent with the intention of conveying the message to the hospital that it has a major problem. They are merely sent to identify an issue which the hospital may want to look into. The alert is merely there to flag that things need to be reviewed.
116. Prior to April 2007, only those trusts that purchased Dr Foster Intelligence tools had access to such alerts. Access to the alerts was via the Real Time Monitoring facility of the Dr Foster Intelligence web-based analyses and had been available since around late 2003. However, it should be noted that the Dr Foster Unit alert letters sent to trusts are set at a higher threshold (less than 1 in 1000 chance of a false alarm) than the default threshold of the Dr Foster RTM tool (1 in 100 false alarm rate is the default rate but other rates can be selected). In addition to monthly mortality alerts, the RTM tool also produces CUSUM-based length of stay, day-case rate and readmission rate alerts but we do not send these to the chief executives of trusts. When the CUSUM value hits the threshold, an alert is triggered and the CUSUM is reset to half the threshold. There is an option to choose "No reset" and the CUSUM line on the chart will not show this reset: this gives a better view of the trend in performance over time but this is not the option we use in our alert letters. My colleague in the Imperial College Unit, Dr Paul Aylin, and I look at each mortality alert every month before they are sent.
117. Initially, we found it quite difficult to decide how best to send these alert letters as we did not know how they would be received. After issuing the first six alerts, we at the Dr Foster Unit were keen to obtain feedback from the hospitals involved. We, along with Tim Baxter from the Department of Health (then working for a while at the Strategy Unit of Dr Foster Intelligence), visited the Chief Executives and Medical Directors of the trusts involved. We asked them if we should send the alerts, whether they were happy with the format of the alert and the information supplied and if we should copy the alerts to the Healthcare Commission (“HCC”). To all three questions, the response was “yes”.
118. We confirmed that the HCC/CQC copied the alerts that we sent them to the SHA or Monitor and the relevant PCTs. I had an email from Chris Sherlaw-Johnson on 17 April 2009 saying: "Yes we already copy our reports to the SHA or Monitor, as appropriate, when we decide to follow a case up with the trust concerned. I had another email from Chris Sherlaw-Johnson on 17 December 2010 stating: "We started routinely copying our information requests and closure letters to the SHAs and Monitor on around February/March 2008. Copying to the PCTs appears to have coincided with when we became CQC." A copy of that email is Exhibit BJ22 [          ]. I see in the email trail Exhibit BJ23 [            ] that in the early stage of planning we considered the possibility of also sending the alerts directly to PCTs and SHAs but we eventually considered that probably the correct route was via the HCC.
119. We met HCC/CQC statisticians every few months to discuss the alerts and their follow up. The dates of those meetings that I have found in my diary are 29 June 2007, 15 November 2007, 14 April 2008, 29 September 2008, 8 April 2009, 12 November 2009 and 21 June 2010.
120. Chris Sherlaw-Johnson was present at all the meetings. The CQC’s Chief Medical Advisor, Dr Nick Bishop, attended the 21 June 2010 meeting. Nigel Ellis, then Head of Investigations at the HCC, was also present at some of the earlier meetings. Our first 'mortality alert' meeting was with Martin Bardsley, Chris Sherlaw-Johnson, and Nigel Ellis on 11 April 2007 and in their HCC notes A copy is attached as my BJ24 [          ] they summarised the reason for the meeting: "Background. The decision to release surveillance outcomes to HC is an initiative from the Dr Foster Unit at Imperial (an academic research unit) as opposed to Dr Foster Intelligence (the commercial company). Their concern is that if failings are identified by their systems then the appropriate regulatory body should be notified. Our interest in ensuring that we use appropriate intelligence to spot potential problems in healthcare delivery. Information from DFI system can be regarded as one potential signal of a clinical outlier." Also: "If a signal occurs, the Trust is informed who then have about 2 months to feed back. Patient IDs for those who have died are also given to the Trusts so that these individual records can be checked [trusts using RTM have access to individual records and Imperial College can supply the trusts with NHS numbers, if they have permission to access the data, if they request it, but we don't do it routinely]. By doing this the Trust has the opportunity to identify any readily explainable reasons for the signal: for example data error. If the signal cannot be readily explained at this stage (after about 3 months) the Healthcare Commission can be informed and be involved appropriately."

121. As well as recognising limitations with the HSMR data, it is also recognised by the Dr Foster Unit that mortality alerts and HSMRs cannot be used as a direct tool for discovering failings in hospitals or as an absolute measure of the quality of care in hospitals. What the data does – and this is made clear to the hospitals that are issued with mortality outlier alerts – is pose the question: what is the explanation for your high mortality for the particular diagnosis or procedure that has alerted that month? We make it very clear in the alert letter that we send to Trusts that we draw no conclusions as to what lies behind the figures. Indeed, around half of mortality alerts are explained by trusts to the HCC/CQC as resulting from data problems, for example coding errors, and therefore may not reflect underlying problems. 
122. From the feedback that the Dr Foster Unit has received from Trusts who have received alerts, the vast majority feel that it is a useful tool that enables them to identify and address problems, whether they are coding-related or are more fundamental problems related to the standards of care and treatment available. The University Hospitals Birmingham NHS Foundation Trust wrote to us on 23 April 2009 to say "As a result of the comprehensive monitoring the Trust has in place and following the identification of the issue outlined above the Trust would like to thank you for the letter you have sent notifying us of the Septicaemia alert, however in future unless the alert response is contractually or regulatory required we will not be acknowledging these alerts." A copy of their letter is attached as my BJ25 [           ] and our reply of 6 May 2009, is attached as my Exhibit BJ26 [              ]. We have also agreed with other trusts that we will no longer send alerts for PTCAs (percutaneous transluminal coronary angioplasties) because we are not yet able adequately to adjust for STEMI- (ST segment elevated AMIs) or non-STEMI-AMIs (acute myocardial infarctions).
123. I have observed that those hospitals that act decisively in response to their mortality rates can put themselves in a positive position to address the causes of the high mortality, improve patient care, and ultimately reduce the number of deaths in those hospitals. The North West London Hospitals NHS Trust, for example, used their mortality measures to target eight main causes of death with care bundles, which are clinical guidelines providing clear pathways to healthcare practitioners in dealing with the care of patients diagnosed with these conditions. The trust started this work in 2006 and then targeted a reduction of 110 deaths for the financial year 2007-08, and actually recorded 256 fewer deaths over that period, as measured by HSMR (see BMJ 2010; 340: c1234). I have since had requests for the care bundles from hospitals around the world.

124. Another example of a hospital lowering its death rate is the reduction of mortality at the Royal Bolton NHS Foundation Trust for fractured neck of femur (hip fracture). In this trust a monthly mortality alert had signalled in September 2004 and an improvement plan was introduced in the first quarter of 2005 with the aim of reducing time between admission and operation from over 3 days to less than 36 hours (a factor known to be effective in reducing the mortality for that condition) and appointing a full-time orthopaedic geriatrician. The fractured neck of femur mortality dropped from about 24% in Q1 2005 to under 8% for each of the three quarter to Q4 2010 and, by Q4 2010, the number of deaths, for the fractured neck of femur diagnosis, was 275 fewer than it would have been if the Q1 2004 mortality had persisted at that level. Average lengths of stay also reduced.

125. The mortality alerts that were incorporated as a standard feature into the Dr Foster the real time monitoring system (RTM) system from 2003, formed part of a suite of detailed data analyses that trusts using the system could use to give them information at four main levels of detail. The data could be analysed by agegroup, sex, emergency/elective, and many other factors. The four levels are:

· the HSMR overview of adjusted hospital mortality

· the standardised mortality ratios (SMRs) of the 56 diagnoses that constitute the HSMR and lead to 80% of hospital deaths, as well as the SMRs for procedures and the 203 other diagnoses that make up the remaining 20% of hospital deaths, which enables the trusts to see the mortality for particular diagnoses over chosen time periods such as a month, a quarter or a year; 

· the CUSUM-based disease-specific mortality alerts, with selected 90%, 95%, 99% or 99.9% thresholds at which the CUSUM charts are deemed to be out-of-control, equivalent to the 10%, 5%, 1% or 0.1% (i.e. 1 in 10, 20, 100 or 1000) false alarm rates (FARs). These are more sensitive than the SMRs in that they are computed chronologically on an individual patient by patient basis and can be set at a chosen level of sensitivity and may 'signal' a potential problem in some instances after only a small number of admissions, over a matter of days, if those patients had a much higher than national death rate;
· the individual patient-level data (for people with the necessary confidentiality clearance) showing more than 100 pieces of information for each patient, which can be ranked e.g. in risk of death order so that patients with a relatively low risk, but who died, could be studied in depth. 
126. The RTM system also has a number of other analyses including the Data Quality Investigator to permit comparison with the national average of e.g. missing values, percentage of 'vague' diagnoses etc. An important aspect is that trusts can correct and resubmit incorrect data when detected and agreed with the coders. 
127. Up to November 2010 we had sent 267 alerts. The numbers of monthly mortality alerts that we have sent for the period covered by the Inquiry is for the months covering: April-December 2007 - 46; January-December 2008 - 76; January-March 2009 - 25. Of all alerts sent to English acute trusts the commonest have been for Septicemia (32), Coronary atherosclerosis and other heart disease (22) and Intestinal obstruction without hernia (10). 
Use of Dr Foster Mortality Alerts by HCC/CQC

128. There is some confusion as to whether the Dr Foster Unit alerts are used and directly relied upon by the HCC/CQC. As previously mentioned, on 1 September 2003 I emailed Ian Kennedy when he was Shadow Chairman of the Commission for Healthcare Audit and Inspection, regarding 'real time monitoring of death' to inform him that "we have developed a way of monitoring adjusted death rates for a whole range of conditions." (Exhibit BJ18). When we were ready to send the alert letters from Imperial College to trust chief executives I emailed Ian Kennedy again on 31 October 2006, when he was Chair of the HCC, to let him know that we were ready to do so. I said " We think it might be best to inform the hospital trust's Chair, Chief Exec and Medical Director of the outliers routinely on a monthly basis and then inform the PCT after 3 months and the Healthcare Commission after 6 (or 3) months of outliers that remain." A copy of this is at Exhibit BJ27 [          ]. This was after I had met him at a Conference run by the HCC and ISQua (International Society for Quality in Healthcare) on 24 October 2006 and briefly explained what we intended to do. 
129. We then wrote to Ms Kate Lobley, Head of Operations at the HCC on 20 March 2007 to inform the HCC that we were about to send mortality alerts to trusts and also saying "One of the questions we would like to address in this pilot is whether or when we should share such alerts with the Commission." This letter is attached as my Exhibit BJ28 [           ]. We had an email from Martin Bardsley at the HCC on 30 March 2007 saying: "… yes we are interested in receiving the alerts." A copy of this letter is attached as my Exhibit BJ29 [              ]. 

130. At our first formal meeting with the HCC regarding sending the mortality alerts, with Martin Bardsley, Chris Sherlaw-Johnson, and Nigel Ellis on 11 April 2007 previously mentioned, the notes of the meeting also included:

b. "DFI to provide information to HC. Expect it to be of the order of 5 alerts per month. In addition to fact of an alert would also have to agree what ‘surrounding information might be shared’. It would be good if we had sufficient information to corroborate triggers using our data sources eg HES. To do this we would need access to details of risk models used by DFI.

c. HC would then use standard protocol for handling information – part of clinical outlier arrangements. Process being worked up linking Screening Team with Investigations/Initial Considerations. The action by HC would be influenced by:

· strength and confidence of original signal

· any additional intelligence we may have relating to that trust/issue eg if we know of data quality problems

d. Where HC undertook operational follow up on a particular issue, findings from that process would be codified – and fed back to DFI." 
131. After our meeting with he HCC on 11 April 2007 several emails passed between Paul Aylin and the HCC regarding technical aspects of the alerts. 

132. I note that Sir Ian Kennedy in his Response to the House of Commons Health Committee's Sixth Report of Session 2008-09 on Patient Safety stated:

"Thirdly, there were investigations triggered sometimes by the AHC [Annual Health Check], or by complaints, or by requests from management. Mid Staffs was one such investigation. The Commission launched it because it had become able to analyse data to identify departures from the expected norm of performance in terms of the safety of care. This was the culmination of 3 years of planning to develop a capacity to identify risks, ultimately before they were translated into patients being harmed. This was a unique capacity, significantly more sophisticated than Dr Foster's use of Hospital Mortality Rates. It involved disaggregating mortality rates by condition, which was a completely new approach. It identified Mid Staffs as an outlier as regards emergency care."

133.  Sir Ian Kennedy's Exhibit IK15 [SHA0020000003] is a letter dated 31 March 2009 from Professor Sir Ian Kennedy to Rt Hon Kevin Barron MP, Chair, Health Select Committee, which stated: "On the specific issue of mortality rates, Dr Fosters Hospitalised Mortality Rates [sic] or some early equivalent were available from 2001. These look at higher than expected mortality rates across a hospital. They raise questions but it is generally recognised that the information is very general. A team in the Commission (the mortality outliers team), developed a process for looking at mortality rates in relation to individual conditions or diagnoses. This information is more specific than hospital-wide mortality statistics. The product of this work first became available in the summer of 2007. It was this work that eventually generated the 11 "alerts" of higher than expected mortality rates relating to different conditions at Mid-Staffs, all across the pathway of emergency care." Because Ian Kennedy seemed confused about our alerts I asked Chris Sherlaw-Johnson and he replied on 7 February 2011: "Ian Kennedy is certainly wrong here. He is referring to the 11 alerts we had by the time the Investigation had finished (not when it started) of which I believe 6 came from yourselves." 
134. Ben Bradshaw, a junior health minister stated to the Health Committee meeting on Patient Safety: 

"The Care Quality Commission is using, as I understand it, an even more sophisticated suite of alerts and these are developing all the time." 
135.  Alan Johnson, Secretary of State for Health at the time, talking to Jon Snow on Channel 4 News on 17 March 2009 regarding the HCC’s report on the Trust, said: “..but the issue here is the statistics, and they don’t record what’s actually happening. …Nothing comes before quality of care….You are using these standardised mortality ratios, this statistic. All the clinicians say that you can’t use that to equate a figure of how many people would have died unnecessarily.….I can give an absolute assurance that what happened in Stafford hospital is an absolute abrogation [sic], it is not indicative of what’s happening in the NHS….There was the Dr Foster, which is a research division of Imperial College that produces these standardised mortality ratios but it was the Healthcare Commission’s own alert system, five alerts, that actually decided them to go in and examine this hospital." 

136. There are differences between the HCC/CQC alerts system and ours in that they use HES data, with which there has been about a nine month delay, whereas we use SUS (Secondary Uses Service) data that we receive monthly. There would be a two or three month delay from real time before we received the SUS data (which is cleaned before processing). Ours analyses are at the individual patient level, which is important because there may be a signal over a short period less than a month. I don't know if the HCC/CQC calculate their CUSUMs on an individual patient basis. Richard Hamblin's examples of CUSUM mortality alerts in his Exhibit RH14 [WS0000031699] are on a quarterly basis, which would not be sensitive enough to pick up alerts occurring over a short period of time such two or three weeks. I understand from Richard's statement to the Inquiry that the HCC/CQC model includes HRGs for some of their alerts, which we disapprove of because some HRGs include procedures or complications. 
137. The email received on 8 Jan 2008 by my colleague at Imperial College, Paul Aylin, from Chris Sherlaw-Johnson Exhibit BJ30 [           ], copied to me and three people at the HCC, formally indicated to us the HCC concern about Mid Staffs. He also asked for the Mid Staffs 1% False Alarm Rate mortality alerts (not the 0.1% FAR alerts for which we send letters to trusts, copied to the HCC, but the ones that also signalled on the Dr Foster Real Time Monitoring tool, which Mid Staffs had). He stated: "We have been having growing concerns about the number of mortality alerts for Mid Staffordshire General, not just those generated by yourselves but also generated internally through our own analyses. This has stimulated us to look into this trust more deeply, for example, are mortality rates still a concern, or have outcomes improved? the trust mentions that they have had coding problems - can this be substantiated? To help us make a decision as to the extent to which we pursue matters with the trust we would be very grateful if you were able to share with us their updated CUSUM plots for the four patient groups that signalled in your analysis, the relevant groups being: operations on the jejunum, aortic, peripheral and visceral aneurysms, peritonitis and intestinal abscess, other circulatory diseases. Please let me know if there are going to be any problems with this."
138. I don't think I knew that the HCC were generating mortality alerts of their own until that email from Chris Sherlaw-Johnson on 8 January 2008 saying: "We have been having growing concerns about the number of mortality alerts for Mid Staffordshire General, not just those generated by yourselves but also generated internally through our own analyses." I had never been shown any of the HCC mortality alerts CUSUM charts and so last year I looked on the internet to see if I could find examples but only found two shown and these were ones we had sent them, although they were labelled as CQC mortality alerts. Therefore on 15 April 2010 I emailed Richard Hamblin, Director of Intelligence at the CQC, to point out that the examples of the CQC alerts that they used on the internet, labelled as CQC alerts (one in a lecture by Richard and one on the CQC website) appeared to be ones that we had sent them. Richard replied the next day agreeing "it does rather look like they are Imperial slides and as such should credit you." This is my Exhibit BJ31 [          ]. The slide that Richard uses as his Exhibit RH13 [WS0000031696], under the CQC heading (with no credit to Imperial College) is our alert for 'complications of surgical procedures or medical care' that we generated on 31/08/2007, sent to the trust concerned, and then copied to the HCC. On 20 August 2009 the Care Quality Commission (CQC) published on its website, with the names of the trusts involved, details of the 87 mortality alerts that it had reviewed and closed since the mortality outlier programme began in 2007. Of these 74 (85%) were generated by the Imperial College Dr Foster Unit and 13 (15%) by the HCC. The commonest were for Coronary atherosclerosis and other heart disease (10), Septicaemia, except in labour (6) and Urinary tract infections (4). Eight, all for Mid Staffs, were escalated, 37 were followed up with the trust and 42 were closed through internal analysis.
139.  Anna Walker, former Chief executive of the HCC says in paragraph 160 of her statement: "…before approaching a trust, the team undertook systematic checks to test for a range of factors and seek corroborative evidence. This applied particularly to signals generated by the Dr Foster unit, where analysis by Healthcare Commission staff often identified clear confounding factors, and a decision would be taken not to pursue the matter." I cannot remember any occasion when, during our regular meetings with the HCC staff, we were told that there were 'confounding factors' related to our alerts such that they would 'not pursue the matter', although I realised there would be a proportion where the HCC, after considering them and other factors, would decide to take no further action with the trust concerned. It should be noted that on 27 November 2009 the then Chair of the CQC, Baroness Barbara Young, criticised our data when interviewed on the BBC Today Programme, stating: "Personally I think there are big issues with Brian's figures…." We had been sending a lot of HSMR and other data to the CQC over the preceding months at their request. The interview can be heard at:
http://news.bbc.co.uk/today/hi/today/newsid_8382000/8382217.stm 
140. I looked at the five mortality alerts generated by the HCC listed in their 18 Match 2009 'Investigation into Mid Staffordshire NHS Foundation Trust', Appendix E page 146, Table 4, and found that three would only have signalled on RTM at a lower level of significance than we use, one was not significant and one was not included in the diagnoses that we routinely monitor. I am therefore not sure that the HCC (now CQC) mortality alerts, based on what I have seen, would have detected the Mid Staffs problems.

141. In addition, the real time monitoring (RTM) system generated six other alerts with a False Alarm Rate (FAR) of less than 1% between May 2007 and February 2008. Although these 'signalled' at the 1% FAR rate, they did not signal at the stricter 0.1% FAR rate and so we did not send them as letters to the chief executives of the trusts concerned but they showed up as RTM alerts on the website: they are described below. 
142. As my Exhibit BJ32 [          ],I attach an email from Chris Sherlaw-Johnson on 10 December 2008, replied to by Paul Aylin on 15 December 2008 and copied to me, on the latter email had an attached list of the quarterly HSMRs at Mid Staffs from 1996 Q2 to 2008 Q3 (the last quarter being incomplete), as requested by Chris Sherlaw-Johnson. I attach as my Exhibit BJ33 [           ]. The Excel file with the data is attached to the email. The Mid Staffs HSMRs (shown as 'RR', risk ratio) were significantly high every quarter except two (which were almost significantly high), and the last two quarters, which may have been incomplete.
143. After the HCC mentioned that they had concerns about Mid Staffs I asked them if they had checked the coding and they said they had done so and there were no problems as far as they knew.
144. A standard analysis available with the Dr Foster RTM tool is of the standardised mortality ratios (SMRs) for CCS diagnostic groups (see, for example, the analysis for 2007/08, based on the Dr Foster real time monitoring system, shown in Table 5 on page 146, Appendix E, of the Healthcare Commission report). An option is to combine the data for several years. Considering only the 56 CCS diagnoses that constitute the HSMRs, for Mid Staffs, for the period covered by this inquiry when we started sending alerts to the beginning of the HCC investigation, i.e. from April 2005 to March 2008, the SMRs for the following CCS diagnoses were significantly high using the 95% confidence intervals for 13 of the 56 HSMR CCS diagnoses and none of the 56 CCS SMRs were significantly low. In descending order of SMR they were as below and are shown in my Exhibit BJ34 [          ]:

· Chronic renal failure

· Cancer of rectum and anus

· Coronary atherosclerosis and other heart disease

· Syncope

· Other upper respiratory disease

· Senility and organic mental disorders

· Peritonitis and intestinal abscess

· Other lower respiratory disease

· Secondary malignancies

· Acute bronchitis

· Cancer of bronchus, lung

· Malignant neoplasm without specification of site

· Acute and unspecified renal failure
145. On 3 June 2009 Ben Bradshaw, stated in evidence to the House of Commons Health Committee meeting on Patient Safety "This issue of whether Mid-Staffordshire was an isolated incident was dealt with by the Healthcare Commission itself, by the independent regulator, who made clear both in the report and subsequently to it that they went back and did a very careful check of other trusts that had similar high levels of hospital standardised mortality rates and other indicators that may be a cause for concern and they satisfied themselves (Anna Walker is on the record as having said this; she may well have said it in her evidence to your Committee) that there were not any other trusts that gave rise to similar concerns. The Care Quality Commission subsequently confirmed that." As stated above, I was not convinced that Mid Staffs was the only outlier. I emailed Andy Burnham (as a copy of an en email reply to Ken Lownds on 15 March 2010) on this issue, as seen in Exhibit BJ35, [           ] on 31 March 2010. 
146. On 16 May 2008, 2 April 2009, 16 June 2009 and 5 October 2010 we had emails from Chris Sherlaw-Johnson at the CQC asking for the HSMR data for Basildon and Thurrock University Hospitals NHS Foundation Trust (the last email asking for the agegroup breakdown). This trust, together with the next highest, Mid Staffs, have had the largest number of mortality alerts from us. From April 2007 to November 2010 we have sent 8 of the 0.1% False Alarm Rate mortality alerts to Mid Staffordshire General Hospitals NHS Trust and 10 to Basildon and Thurrock University Hospitals NHS Foundation Trust (one of the first trusts to be granted foundation trust status, with authorisation on 1 April 2004). The Care Quality Commission (CQC) rated Basildon and Thurrock as 'good' on quality of service in its 2008/09 assessment ('excellent' the previous year). It had the highest HSMR in England in 2008/08 and its HSMR had been significantly very high since 1996/97 (the first year that HES used the ICD-10 diagnostic codes). The difference between its observed and expected deaths from 1996/97 to 2008/09, for the HSMR diagnoses covering 80% of all hospital deaths, was 3,725. In November 2009 an unannounced inspection carried out by the CQC found evidence of sub-standard care at the trust and the CQC rating of the trust was changed to 'weak' in November 2009. This inspection was not an investigation with the thoroughness of the HCC investigation at Mid Staffs. A decision to intervene at Basildon and Thurrock, under Section 52 of the National Health Service Act 2006, was taken at a meeting of Monitor's Board on 25 November 2009. 
The mortality alerts that we have sent to Basildon and Thurrock are:

	Basildon and Thurrock University Hospitals NHS Foundation Trust (RDD) mortality alerts sent

	Diagnosis
	Month to
	Financial year

	Chronic ulcer of skin
	Jul-07
	2007/08

	Heart valve disorders
	Dec-07
	2007/08

	Urinary tract infections
	Dec-07
	2007/08

	Urinary tract infections
	Mar-08
	2007/08

	Peripheral and visceral atherosclerosis
	Aug-08
	2008/09

	Noninfectious gastroenteritis
	Sep-08
	2008/09

	Chronic ulcer of skin
	Dec-08
	2008/09

	Intestinal obstruction without hernia
	Dec-08
	2008/09

	Intestinal obstruction without hernia
	Mar-10
	2009/10

	Chronic ulcer of skin
	Jun-10
	2010/11


147. Baroness Thornton made a statement about Basildon and Thurrock in the House of Lords on 30 November 2009: "A year ago, surveillance of data by regulators identified a high hospital standardised mortality ratio at the trust"…" It is also important to point out that the report by Dr Foster has analysed a more limited set of clinical and quality data than the CQC. The CQC therefore provides the authoritative voice on these issues, and takes a wider view"…"I expect every trust in England to investigate all serious incidents and unexpected deaths and report them to the national reporting and learning system. This will be mandatory as part of a new registration requirement. Following events at Mid Staffordshire Hospital, hospital standardised mortality ratios for all hospitals in England have been published on NHS Choices since April 2009." Since then the trust's HSMRs have decreased and are now (March 2011) about the England average (their quarterly HSMR was significantly low by Q2 2010 and this was not associated with an increase in palliative care coding - their % palliative care coding had remained under 1% to Q2 2010). 
148. In 2007 I was surprised that so many trusts seemed to be having financial difficulties after the real increase in NHS funding since April 2002. I downloaded the DH '2004-05 NHS Trust Accounts Surplus/Debits' data*. Mid Staffs was had a deficit of £2.158m (1.9% of the £113.838m total) in 2004/05. The average deficit was 0.8% (standard deviation +/- 2.7%) so Mid Staffs was not particularly remarkable (and within 1 Standard Deviation of the mean). The total of the English trust deficits was £306.126m (£0.3b), which seemed small in comparison with the Centrally Funded Initiatives and Services and Special Allocations (CFISSA)** expenditure of £18b. I contacted John Ford, Head of the BMA Health Policy and Economic Research Unit, because the central spending deficit seemed so much greater than the trusts' deficit and he replied on 16 May 2006 stating: "In 2003-04 [the previous year], the CFISSA spend was £8.6 billion and in 2004-05 £9.5 billion. It was forecast to be £10.4 billion in 2005-06 but is now seemingly £18.3 billion." 

*(http://www.dh.gov.uk/assetRoot/04/11/94/12/04119412.pdf), **(http://www.dh.gov.uk/assetRoot/04/13/47/15/04134715.pdf)

Data Relating to the Trust
149. The Trust’s HSMR had been consistently above the baseline national average since 1997 (except for 2000/01) when our mortality analysis began and they could have seen that they were so from the HSMRs published in national newspapers annually.
150. As stated above, prior to April 2007, although trusts were able to see the published annual HSMRs, only those trusts that purchased Dr Foster Intelligence tools had access to the monthly mortality alerts. The Trust subscribed to these tools and had access from February 2006. The Trust used the tools a lot during the first few months when they were receiving help from Dr Foster (52 times in March 2006) but this soon dropped (4 times in December 2006). From then, the tools were used 8 times per month until March 2008 onwards when they were used 16 times per month. This increased to about 35 time per month from June 2008 onwards. The tools gave them access not only to monthly, quarterly and annual HSMRs from the month of their last submitted data back to 1996 but also to Standardised Mortality Ratios (SMRs) of the CCS diagnostic groups and to mortality alerts that had signalled over the preceding 3 months. This is my Exhibit BJ36 [          ].

151. From the time that the Dr Foster Unit began to send mortality outlier alerts for particular conditions to trust chief executives in April 2007, the Trust received seven alerts generated prior to the launch of the investigation by the HCC in March 2008. The alerts were sent between July 2007 and November 2007. Four were generated by the Dr Foster Unit and three generated by the HCC. 
152. The alerts that we sent to the Trust in 2007 and 2008 were operations on jejunum (my file is dated 3 July 2007); aortic, peripheral, and visceral artery aneurysms (02 August 2007); peritonitis and intestinal abscess (02 August 2007); other circulatory disease (1 November 2007); chronic renal failure (11 July 2008); and pulmonary heart disease (7 November 2008). These correspond with the HCC’s record of the alerts sent to them which is outlined in Appendix E of their report dated 18 March 2009. Copies of our letters to the Chief Executive of the Trust (which are in standard format) are contained in Exhibit BJ37 [          ]. 
153. The Trust received four alerts generated after the launch of the investigation. These alerts were sent between July 2008 and November 2008. Two were generated by the Dr Foster Unit (chronic renal failure, 11 July 2008 and pulmonary heart disease, 7 November 2008) and two generated by the HCC. Our alerts are included in Exhibit BJ37 [          ]. 
154. I have copies of emails, dates ranging from 8 May to 11 May 2007 between representatives of the Trust and Helen Rowntree, Janice Lyons, Steve Middleton and Derek Smith (Dr Foster) and Paul Aylin (Imperial College). The Trust was querying whether the analysis of their data was correct but it turned out that their worries were unfounded. The subject of the email was "Some fairly urgent advice needed." The individuals from the Trust who were copied into these emails were Phil Coates, Philip Smith, Helen Moss, Val Suarez and Karen Morrey. Copies of these emails are attached as my Exhibit BJ38 [            ].
155. I have been shown at Exhibit BJ39 [          ] a copy board minutes dated 7 June 2007. Paragraph 3.1 concludes that the Trust had no major obvious underlying problems on mortality rates; but the figures underpinning that compared crude death rates with no adjustments whatsoever; such figures are not suitable for a true comparison in that they do not adjust e.g. for difference in the ages of patients admitted in Mid Staffs and England, and consequently they are not comparing like with like. There is also an error in the calculation shown in the board paragraph 3.1 in that the trust death rate should be 1.9% and not 1.3% for 2006/07 (1141 deaths and 60,651 spells using the trust data). Also the Dr Foster data, Exhibit BJ40 [          ] show higher crude death rates for Mid Staffs (2.0% for 2005/06 and 2.0% for 2006/07) than the values given in the Board minutes (1.5% for 2005/06 and 1.3%, which should be 1.9%, for 2006/07). For non-elective admissions (mainly emergencies) the trust had a 9% higher crude death rate than England in 2005/6 (4.1% vs 3.7% for England) and 30% higher than England in 206/07 (4.5% vs 3.4%). So even the unadjusted, crude, non-elective death rate of the trust was much higher than the England rate in 2006/07. There is also an error at paragraph 5.1; “signs and symptoms” are not included in our HSMR statistics. My Exhibit also shows the crude death rates of the trust compared with English acute trusts and all English trusts for elective, non-elective and total admissions as well as the number of admissions and deaths used to calculate the crude death rates.

156. I understand that Dr Foster Intelligence staff met Martin Yeates on 1 and 26 June 2007, the first with Doctor Foster Intelligence sales staff, including Rob Forbes, and the second with Helen Rowntree. They do not have copies of the correspondence from the Trust at the time but they do have copies of replies from Rob Forbes which are at BJ41 [          ]. I am informed by Roger Taylor, Director of Product Strategy and Design at Doctor Foster Intelligence, that: 

"From the correspondence and Helen’s recollections it seems very clear that we never agreed either that the trust’s coding was weak or that its mortality was within normal ranges. What we agreed was that if the trust’s coding was wrong it might be that the mortality rate was in fact ok. The [mentioned] letters recommend that the trust review its coding. We explain that by resubmitting data through the normal channels they would be able to see if this did, in fact, bring their mortality back into line. The second letter on the subject also included an analysis of crude mortality using both our data and national data sets pointing out that in both cases the crude mortality was higher than national rates."
157. There was a meeting with the Trust, in which I was not involved, on 22 August 2007 between Rob Forbes, Helen Rowntree and Janice Lyons of Dr Foster and Paul Aylin from the Imperial College Unit at the West Midlands SHA Offices with Dr Rashmi Shukla (Director of Public Health), Steve Allen (Director of information) and Gavin Rudge (from the University of Birmingham department of epidemiology & public health). An email of the minutes of the meeting was sent by Helen Rowntree on 23 August 2007 which stated:

"The SHA was keen to understand the underlying methodology in more detail and to outline the work it has been doing with the trusts, in the wider context of its quality and safety initiative. To this end, they have commissioned the University of Birmingham to undertake an independent review to understand the extent to which the issue of higher HSMRs in the West Midlands is due to data quality or clinical quality."

158. Attached as my Exhibit BJ42 [          ] is a PowerPoint presentation Paul Aylin sent me relating to his presentation at that meeting (his file is dated 13 August 2007).  [          ] He illustrated the effect of calculating the HSMRs of the West Midlands acute trusts using (1) the normal method covering the admissions in the year 2005/06 for the HSMR diagnoses (covering 80% of all deaths), then (2) the results if only the last admission in the year were included in the analysis, and (3) the same as (2) but covering all admissions (not just the HSMR 80% of deaths). All methods of calculating HSMRs showed Mid Staffs' HSMRs to be significantly high using all three methods, ie (1) normal method HSMR 127, (2) using last admission HSMR 116, (3) as 2 but for all admissions HSMR 120.
159. A technical aspect of the HSMR calculations that some trusts did not understand was that the default option of the RTM tool is set to use the latest complete year of England data as the basis for comparison thus setting the England HSMR to 100 for that year. As mentioned previously, trusts have the option of using a fixed year for the England data as the reference base. With this option the England HSMR is only set at 100 for the year selected as the reference base and there is no need to rebase the 'fixed year' HSMRs.
160. There were further emails Between Phil Coates and Philip Smith (at the trust), Janice Lyons (at Dr Foster) and Paul Aylin (at Imperial College) starting 29 June 2007 and ending 1 August 2007 regarding queries from the Trust about the HSMR methodology and also asking whether we used primary diagnosis. Copies of these emails are attached as my Exhibit BJ43 [                  ].
161. On 31 July 2008 my colleague Paul Aylin replied to an email of the same date from Chris Sherlaw-Johnson at the Healthcare Commission stating that there were six additional alerts that would have signalled at the Trust at the lower significance level normally used in the Dr Foster tools. It was explained that the alerts created on the Dr Foster Intelligence tools and the alerts published by the Dr Foster Unit are triggered using a different threshold. Copies of these emails are attached as my Exhibit BJ44 [          ].
162. I note that Dr Philip Coates, in paragraph 42 of his statement, says: "The Trust hired Sandie Haynes-Kirkbright, a coding expert, to come in and work through the coding to improve it and enable more detail to be provided on true conditions on arrival, thus improving our mortality statistics." Exhibit PC13 of Dr Philip Coates has the statements (WS0000004959): "The Trust was caught by surprise when the 2007 Hospital Guide showed their HSMR to be 127, 27 points higher than had been expected." and: "An important first step in improving the Trust's system of coding was to recruit a new head of coding, Sandie Haynes-Kirkbright. " and (WS0000004960): "She [Sandra Haynes-Kirkbright] and her team completed a series of audits, identifying problems and areas for improvement. The initial audit of the HSMR cases resulted in coders having to change to change 80 percent of the primary diagnoses." 
163. My colleague Paul Aylin and I met about four people from the Mid Staffs trust in the Dr Foster offices on 1 September 2008. We had a general discussion regarding HSMRs, mortality alerts and coding. The first emails to set up this meeting started on 18 April 2008 and I noted that that first email was copied to Helen Moss and Martin Yeates. The various dates suggested by Lisa Murray at Mid Staffs were: 28 and 29 April and 1 May; May 12 May or 19 May; 24 June; 6 or 22 August; 1 or 8 September. As mentioned below, I remember that there was a Texan coder (presumably Sandra Haynes-Kirkbright) present at our meeting on 1 September 2008. I had a short discussion with her about my experience of the US hospitals and remember her making a remark that had the sense that one could do a lot with coding. The email from Sherry Morris in our Unit states: "As Paul advised you are away until Monday, I’ve made the following arrangements for the meeting on 1 September at 1pm here at Smithfields and liaised with Lisa Murray (your contact). We have confirmed the date, time and location and the group can meet in Tim Kelsey’s office. Paul is also available to meet with the group. The following people are arriving. Dr Val Suarez, Medical Director, Dr Phil Coates, Consultant, Sandra Haynes-Kirkbright, Coding Manager, Dr Chris Secker, Consultant, Jill Peak, Governance Facilitator, They are catching the 9.13 train from Stafford to Euston so should be with you by 1 p.m. The meeting was suggested by Janice Lyons on understanding the HSMR." A copy of this emails are attached as my Exhibit BJ45 [             ] 

164. Neither Paul Aylin nor I have any memory of having said the Mid Staffs HSMR was high because of coding (although I do remember discussing coding with the Texan coder). We had no information indicating that the quality of coding was poor at Mid Staffs, in terms of the Dr Foster coding quality measures, in fact on page 7 of the Dr Foster Intelligence July 2008 paper "Mortality Indicator Methodologies" prepared for South Staffordshire PCT it sates: "Analysis using DFI management information tools do not indicate very poor quality of coding for the provider trusts of interest to South Staffordshire PCT." 
165. The new coding manager was, I think, appointed in about July 2007 (the month Mid Staffs was referred to Monitor to start the process of assessment for Foundation Status). Analysis of our data indicated that there was indeed a sudden large change in the coding that occurred at Mid Staffs but not in England as a whole, of factors that might have been expected to reduce the Mid Staffs HSMR value from 2007 Q4/2008 Q1 onwards, the largest effect on HSMR of which was likely to have arisen from the change of palliative care coding. For instance: 
· The change of the average percent palliative care codes for Mid Staffs over this six month period from 2008 Q1 to 2008 Q3 was from 9.7% to 34.3%, compared with the change for all English trusts from 5.8% to 9.1% over the same period: this was associated with a drop in their HSMR. The increase in palliative care coding (in models that remove or adjust for palliative care) would have had the effect of reducing the HSMR and the HSMR at Mid Staffs did reduce after the percent palliative care coding increased. This is shown in slide 7 of BJ46. 

· Similarly there was a change at Mid Staffs in the percent of fractured neck of femur (hip) (#nof) cases coded as a primary diagnosis: between 2004/05 and 2007/08 both the mid Staffs and England percent #nof cases coded as a primary diagnosis was 85-90% and it remained at that level in England in 2008/09 and 2009/10 but at Mid Staffs in those two years it dropped to 52% then 47%. This had the effect of removing 35-40% of Mid Staffs #nof deaths to secondary diagnoses, this reducing their #nof SMR. This is shown in slide 6 of BJ46 [          ]. 
· In addition, from 2007 Q4 onwards Mid Staffs coding of the proportion of cases with a 0 comorbidity score (no comorbidities coded that would score on the Charlson comorbidity index) reduced markedly compared with the average of four high-HSMR trusts outside the West Midlands SHA. The reduction of the percent of admissions with a zero comorbidity score from 2003 Q3-2007 Q3 to 2008 Q3-2010 Q3 was 24% at Mid Staffs and 11% on average for the four trusts with high HSMRs outside the WM SHA. This would have been expected to have had a small effect of reducing the Mid Staffs HSMR relative to the other trusts. The largest increase in the Charlson index score at Mid Staffs took place in 2007 Q2: having initially been lower than the England average, the Mid Staffs average Charlson score was higher than the England value from 2008 Q1 to 2009 Q1, inclusive (from 2007 Q1 to 2009 Q1 Mid Staffs average Charlson score went from 3.3 to 5.4, whereas the England value over the same period went from 4.2 to 4.8). These effects are shown in slides 8 and 9 of Exhibit BJ46 [          ].
166. The Trust appears to have seen a decline (ie an improvement) in their HSMR over the 2007-9 period. The first year of this decline is likely to be due to changes in coding as the fall is mainly due to an increase in expected deaths. However, expected deaths plateaued after that. The rest of the fall in the HSMR from March 2008 to date is due to a reduction in observed deaths and death rates (without a fall in admissions), which coincides with the start of the HCC investigation and the resultant changes in emergency care implemented since then. It should be noted that the most recent statistics remain subject to change. 

167. As mentioned, one explanation of the improvements in the Trust’s figures may be due to the fact that we added an adjustment for whether or not the patient was admitted under palliative care specialty from the 2006/07 year onwards to the latest complete year 2009/10. The palliative care cases were not excluded or adjusted for before that. From the date of the change in Connecting for Health's rules regarding coding of palliative care, March 2007, some trusts with high HSMRs increased their level of palliative care coding. The Mid Staffs % deaths coded as palliative care from 2004 Q2 to 2007 Q4 averaged 0.2% and the Mid Staffs % deaths coded as palliative care from 2008 Q2 to 2010 Q2 averaged 27.1%. This is slide 7 of BJ46 [          ]. The corresponding figures for England as a whole are 3.6% and 11.9%. 
168. As noted, the trust's HSMRs dropped at the time that their palliative care coding increased. Between 2007/08 and 2008/09 the number of expected deaths at Mid Staffs increased by about 50 and at the same time the number of their observed deaths reduced by about 130, a trend that had not been seen in the preceding decade, which would suggest that their mortality reduction programme between those dates had begun to pay off. 
169. Following the expected death rate over time, it rose from the second quarter of 2006 to the first quarter of 2008. This increase seems to have responsible for first part of the fall in HSMR over this period. Some of the increase seems to be due to changes in coding, as the mean comorbidity score for HSMR records rose from 2.8 in 2006-7 to 4.7 in 2008-9 (and is still at 4.7 in 2009-10); real changes in the case mix of admitted patients, although unlikely, would have the same effect. The rest of the fall in the HSMR from the second quarter of 2008 is due to a large reduction in observed deaths and hence also crude death rates (with no significant change in numbers of admissions). This coincided with the launch of the Healthcare Commission’s investigation in March 2008 and its demand for immediate action to improve emergency care in May 2008. The early slides of Exhibit BJ46 [          ] shows these changes.

170. Five or the 147 non-specialist acute trusts had more than 25% of cases coded as palliative care by Q4 2008. Three of the five were West Midlands trusts (Mid Staffs, Walsall and George Eliot) and they had a sudden large changes in their percent palliative care coding between 2008 Q1 and 2008 Q3. The average change of the percent palliative care codes for the three West Midlands trusts over the six month period was from 8% to 46%, compared with the change for all English trusts from 6% to 9% over the same period. These changes occurred at the time that the HCC announced its investigation in March 2008, not at the time of the CfH Coding Clinic changed the rules of coding palliative care in March 2007. This is slide 10 of Exhibit BJ46 [          ].

171. I replied to a 15 January 2009 email from Chris Sherlaw-Johnson asking for the monthly Mid Staffs HSMRs and also confirmed, in response to his query, that I thought our monthly mortality alert system was unique in the world, from my experience. In later emails in the trail I sent him the Mid Staffs data on non-elective (mainly emergency) admissions and mortality alerts from RTM. Copies of these emails are attached as my Exhibit BJ47 [          ]. He made a comment about re-benchmarking: "I guess the impact of the re-benchmarking highlights the issue about having to be careful in distinguishing between absolute and relative improvements and relaying this to the trust. The trust was quite positive about the fact that their non-electives HSMR from May to Oct 2007 was down to 100 (although they may have cherry-picked these dates), but now, with the 2007/8 recalibration this comes out as 108. A reported HSMR of 120, say, in two successive years against different benchmarks may mask improvements since all other trusts may have improved to the same degree. For this same reason a 2008/9 HSMR for the trust could be readjusted to something significantly high despite evidence of improvement. Is this correct?"
172. On 16 January 2009 I had an email from Chris Sherlaw-Johnson asking for data regarding the increase of expected deaths at Mid Staffs. I attach this email as my Exhibit BJ48 [          ].

173. Since November 2008, we have subsequently sent the Trust another alert, regarding Coronary atherosclerosis and other heart disease, on 14 September 2009 and another for Coronary atherosclerosis and other heart disease on 30 April 2010 (these are included in Exhibit BJ37).
174. The Trust’s response to our alerts and HSMR data was to dismiss our analysis as based on poorly coded raw data (an explanation that was not accepted by the Healthcare Commission) and to question the Dr Foster Unit’s methodology. The latter was done via a report (described on the first page as "A study commissioned by the NHS West Midlands Strategic Health Authority"), by the Unit of Public Health, Epidemiology and Biostatistics at the University of Birmingham. It was made available as a monograph in June 2008. The steering group for this review contained two members of the SHA’s staff and the Medical Director and Information Manager of Mid Staffordshire General Hospitals. Dr Philip Coates, consultant physician and Clinical Governance lead at Mid Staffs trust at the time, in paragraph 67 of his statement says: "We took advice from Mohammed Mohammed in Birmingham. He was a statistical expert and had worked with Richard Lillman [sic] who is well known as a non-believer in HSMR." We were not given a copy of this monograph, although I understand that it was widely circulated to hospital trusts in England. We later received a copy. A copy of that report is attached at Exhibit BJ49 [          ].
175. The authors also published a paper (Mohammed A M et al. Evidence of methodological bias in hospital standardised mortality ratios: retrospective database study of English hospitals. BMJ 2009; 338: b780 doi: 10.1136/ bmj.b780) in the BMJ on 18 March 2009. I saw this paper a day or two before it was published and on 17 March 2009 I phoned Fiona Godlee, editor of the BMJ to say that I thought there was a conflict of interest. When the BMJ paper was published the next day; it stated ‘Competing interests: None declared’. The Mohammed et al BMJ paper published on-line on 18 March states, in the second paragraph under Editor’s note: “This independent study was commissioned by the NHS West Midlands Strategic Health Authority. We are grateful for the support of all the members of the steering group, chaired by R Shukla.” The Imperial College Dr Foster Unit has published a lengthy reply to the arguments made by the Mohammed et al. monograph, a copy is at Exhibit BJ50 [          ], together with our Rapid Responses in the BMJ to the Mohammed et al BMJ paper. In our responses, we demonstrate inaccuracies in the conclusions that they draw and reiterate that the HSMR remains a valuable tool for measuring hospital mortality. Two of the Dr Foster Unit’s responses to the concerns raised by Mohammed et al were: first Mohammed et al. claim a significant negative correlation in three of the four hospitals examined with an increase in the average Charlson Index (a possible reflection of coding depth) associated with a drop in HSMR. Contradicting their claims, results given within the report show only 2 out of the 4 hospitals with a weak relationship with the Charlson Index (significance level, p < 0.05). Our own findings using national data suggest only a weak relationship between coding depth and HSMR. However, Mohammed’s finding about coding led to their conclusion that the HSMR methodology was ‘unsafe’ due to it suffering from the ‘constant risk fallacy’. In response to that criticism we looked at direct standardisation rather than the usual indirect standardisation because it is not susceptible to the constant risk fallacy, and found that directly standardised HSMRs are very closely correlated with the usual indirectly standardised HSMRs (correlation coefficient = 0.94). This was a point that we had already made in our 5 June 1999 paper on HSMRs in which we stated: "We also calculated hospital standardised mortality ratios using direct standardisation, which produced similar results to those from indirect methods." Regarding authors' case-note reviews we point out that "[n]one of the process of care measures for stroke and #NOF [fractured hip] take into account C-difficile, wound infections, bed sores, missed antibiotics, poor fluid control, hospital acquired chest infection rates, suture line leaks, etc. The review of ‘low risk’ patients defined those with a risk of death predicted by the risk models of less than 10 per cent. We would not regard a patient with a predicted risk of death of 9 per cent as at a low risk of death." 
176. In the Mohammed et al monograph "Probing variations in hospital standardised mortality ratios in the West Midlands", they considered 'the place of death hypothesis' and concluded that "[t]he [H]SMR appears to be susceptible to follow-up bias and selection bias comprising hospitals with relatively less provision for the care of the dying. Using 30-day mortality as opposed to in-hospital mortality may alleviate this weakness in the Dr Foster [H]SMR." While we agree this factor may have a small effect, we showed in our response to the paper Seagroat V, Goldacre MJ. Hospital mortality league tables: influence of place of death BMJ 328 : 1235 doi: 10.1136/bmj.38058.517118.47 (Published 29 March 2004) that the effect on HSMRs is relatively small. Interestingly, the response of Harley, MJ and Mohammed, AM to the same BMJ paper seemed to be in agreement with our viewpoint when they stated: "Our own analysis of all hospitals in England in 2000/01, allowing for cross boundary flows between the then 97 health authorities, and a more refined estimate of the local catchment population, showed that overall there was very little correlation (Pearson correlation coefficient R2=0.06) between hospital SMRs and % dying in NHS hospitals (see attached figure). As the R2 value and scatter plot suggests, there is very wide spread of points and it would be unsafe to conclude that HSMRs in general can be scaled up or down according to % dying in NHS hospitals." 
177. Below are our calculations related to two of the factors that Mohammed et al consider to be important - firstly the effect of adjustment for the Charlson Index (a measure, derived from the secondary diagnoses, of the effect of chronic condition likely to have been present on admission) and, secondly, the variation in proportions of emergency patients with zero-day length of stay to test whether there are systematically different admission policies were being adopted across hospitals. Of course, whether or not there is an adjustment for the Charlson Index and whether or not there are different proportions of patients with very short lengths of stay will both of influence the value of the HSMR to some extent, as any other change in methodology would do. The question is whether the change in methodology results in a large HSMR change. My colleagues at Imperial College have calculated, using the data 2007/09, the change of HSMR with and without allowance for each factor: the results, shown below, indicate that these factors make very little difference to the HSMR value. 
	HSMR 2007/08 effect of inclusion of the Charlson Index
	
	

	Trust
	With 

Charlson
	Without 

Charlson

	University of North Staffordshire
	96
	97

	University Hospitals Coventry and Warwickshire NHS Trust
	109
	106

	Mid Staffordshire General Hospitals Trust
	114
	117

	George Eliot
	118
	121

	Chesterfield Royal Hospital NHS Foundation Trust
	109
	107


	HSMR 2008/09 effect of inclusion of the Charlson Index
	
	

	Trust
	With 

Charlson
	Without 

Charlson

	University of North Staffordshire
	100
	97

	University Hospitals Coventry and Warwickshire NHS Trust
	115
	114

	Mid Staffordshire General Hospitals Trust
	92
	94

	George Eliot
	98
	102

	Chesterfield Royal Hospital NHS Foundation Trust
	109
	107


	HSMR 2008/09 effect of inclusion of short stay patients 
	
	

	Trust
	With 

short stay
	Without 

LOS<2days

	University of North Staffordshire
	100
	100

	University Hospitals Coventry and Warwickshire NHS Trust
	115
	114

	Mid Staffordshire General Hospitals Trust
	92
	91

	George Eliot
	98
	98

	Chesterfield Royal Hospital NHS Foundation Trust
	109
	107


178. A paper that has recently been accepted for publication (Bottle A. Jarman B, Aylin P. Hospital Standardised Mortality Ratios: sensitivity analyses on the impact of coding, accepted by 'Health Services Research') includes a 'sensitivity analysis', using 2008/9 data, of the impact on HSMRs resulting from various changes in coding and methodology. The results are listed in the table below for Mid Staffs: their HSMR increases from 92.2 to 99 if the palliative care adjustment is omitted from the calculation. Other coding changes result in a relatively small change of HSMR:
	Normal HSMR
	92.2

	 HSMR using 100% of CCS groups
	96.6

	HSMR with no Charlson adjustment
	93.7

	HSMR with no zero length of stay survivors 
	91.3

	HSMR with no Palliative Care adjustment
	99.0

	HSMR with all deaths within 30 days of admission
	94.8


179. Regarding the question of short stay emergency episodes, Steve Allen in para 121 if his statement to this Inquiry states: "121. At this point, shortly before the publication of the HCC report, I had now received material which was forming the basis of the HCC claims about excess mortality at Mid-Staffordshire and my concerns were heightened. I simply could not make sense of the claim that the HCC had uncovered a statistical means of measuring excess deaths at Mid-Staffordshire. I could not see from the material that Mid-Staffordshire shared with me how the HCC was supporting these claims. I was also concerned that they appeared not to have given consideration to what I believed were compelling arguments presented by Dr Mohammed on behalf of Mid-Staffordshire on why the apparently high death-rate for emergency admissions was a result of a simple artefact i.e. that uniquely Mid-Staffordshire did not submit 'short length-of-stay' emergency episodes to the national HES system which both Dr Foster and HCC used for their analysis." [WS0005000183.] Also, Steve Allen's Exhibit STA 20 [WS0005000361] has the following: "3. Most importantly, the response from the HCC (both in the correspondence and in the investigation report) does not adequately address Dr Mohammed's key finding that "we have robust qualitative and quantitative evidence that MSFT does not report all of its emergency activity (admissions via A&E) because of contractual reasons and that this will have the effect of 'artificially' inflating their expected mortality. Taken as a whole the findings suggest that differences in mortality between MSFT and the peer group are likely to be explained by an artefact of under-recording and/or under-reporting of cases (discharged alive) relative to the peer group." My Imperial College colleagues' calculations showed that for the 2008/09 Mid Staffs data their HSMR changed from 92, with short stay patients, to 91 without short stay patients (see table above) i.e. this factor makes almost no difference in practice to the HSMR value. I note that Steve Allen also says in para 145 of his statement: "However, in hindsight it is clear to me that the WMSHA should have gone further in looking at the standards of care at all five of the Trusts flagged in the Dr Foster report as having high HSMRs." [WS0005000190.] 
180. One of conclusions of the Mohammed et al BMJ paper was that “Claims that variations in hospital standardised mortality ratios from Dr Foster Unit reflect differences in quality of care are less than credible.” In the Mid Staffs Independent Inquiry Report (published on 24 February 2010), paragraph 28, it states: "Furthermore, the University of Birmingham reports, though probably well-intentioned, were distractions. They used the Mid Staffordshire issue as a context for discrediting the Dr. Foster methodology. We make no overall judgments about the latter, as this is better done outside the context of a specific hospital review. In this instance it was only one of a number of lines of evidence that led to the Mid Staffordshire investigation, and it appears to have correctly issued a warning flag about a potential quality problem." 
181. I note that Exhibit HM40, of Dr Helen Moss's statement to the Mid Staffs Public Inquiry on 28 March 2011 is of the Mid Staffs presentation for the Board to Board meeting with Monitor on 5 December 2007. One page [MON00030001251] had details about the Mid Staffs interpretation of their HSMRs results as shown in their presentation. It states that the HSMR change from 114 to 127 was due to the change of the Dr Foster methodology: "The change in methodology which significantly affected the Trust's score was the inclusion of comorbidities. Dr Foster's explanation was "it may be that the Trust's coding of secondary diagnoses is relatively weak." In fact the change was partly because the data had not yet been rebased in order to make the England value 100 for the current year. It would have been simple to have seen this by using the 'fixed year' reference base, which is one of the standard features of the Dr Foster RTM tool. The table above gives the change of HSMRs with and without adjustment for the Charlson Index (the measure of the comorbidity) and it made less than 3% difference to the HSMR (in fact the HSMR was slightly lower, after adjustment for the Charlson Index - the allowance for secondary diagnoses). The methodological change in 2007 that would have had the most effect on the Mid Staffs HSMR would have been the adjustment for palliative care and this would have been compounded by the sudden large increase in the percent of cases coded as palliative care by the trust from the first quarter of 2008.

182. My Exhibit BJ51 [          ] is a series of emails between my colleague at Imperial College Paul Aylin and Mohammed at Birmingham University after they produced their monograph in June 2008. Paul starts, in his email of 20 August 2008 to Mohammed, by saying:. "We have been asked to respond to your forthcoming Lancet paper by a couple of trusts in the West Midlands, and have also had a call from the HSJ [Health Service Journal] asking for our comments on it. As a courtesy, I would be very grateful if you could send us a draft, particularly as I know Alex Bottle has helped you out with a number of queries while you were working on it." Mohammed replied on 27 August 2008: "Please accept my apologies for the situation although much of it is out of my control. Firstly I would like to acknowledge and express thanks for the clarity/guidance that Alex has provided. On completion of our report, we were obliged to provide copies to our study sponsors and participating hospitals and also submit for peer review publication. As our manuscript is under submission (not with Lancet), we did not feel it appropriate to send out copies of the report to others for obvious reasons. However the study sponsors had no such constraints and have (justifiably) decided to circulate the report to various stakeholders and interested parties. ...I will post it today." The email correspondence between Paul and Mohammed went on for months, during which Paul tried (unsuccessfully) to get Mohammed to explain the methodology used for their calculations and also tried (unsuccessfully) to arrange to go to see Mohammed and his colleagues in order that he could discuss their study and clarify any misunderstanding about the HSMR methodology. Mohammed said that he couldn't answer the queries that Paul put to him because John Deeks "who is on leave" did the calculations. Eventually, in an email from Paul to Mohammed on 20 April 2009, he stated: "I couldn't help but notice that in your "authors' reply" on bmj.com you state the following "We note that the HSMR for Mid Staffordshire NHS Foundation Trust Hospital (MSH) moved from 114 to 127 after the Charlson index was included in the equation [MSH 2007]." Have you now learned how this figure was arrived at? Did you simply calculated HSMR with and without Charlson? I haven't had a response from Jon Deeks yet, but when we do the same calculations, we seem to get quite different results." Mohammed replied on 21 April 2009 "Hi Paul - the 114 to 127 jump was something that I learned from the hospital from an internal board report - we did not undertake any calculations." Paul replied on 22 April 2009: "Is it just coincidence then that they are the same figures for Mid Staffs as you published in your report for West Midland SHA? I am worried that you seem to be citing figures, both in your report and in rapid responses that you seem to have no idea how they were derived. It makes it very difficult to respond to." The calculated "quite different results" that our Unit had calculated, which Paul referred to, are shown in the table above: Mid Staffs HSMR 2007/08 went from 117 to 114 after the Charlson index was included (not 'from 114 to 127' as Mohammed had stated). 
183. I think it is unfortunate that the Birmingham researchers did not meet us at an early stage to discuss their research. Paul indicated in his emails that he would have been willing to go to Birmingham to meet them. If the Board of the SHA, PCT or the Trust had been able to make a judgement of the Birmingham paper taking into account our comments, for example that the factors that the Birmingham researchers considered made only a few percent difference in the HSMR value, they might not have considered that the high HSMR was due to 'coding'. 

184. Cynthia Bower said in paragraph 115 of her statement: "To the best of my knowledge this was the fifth year of publication of the Dr Foster report, and I know of no SHA producing a comprehensive response or looking into the HSMRs." In fact, another high HSMR trust in the West Midlands SHA, Walsall Hospitals NHS Trust, 15 miles south of Stafford, had been looking into HSMRs and taken very effective action to reduce their HSMR from when they were first published in 2001 (Jarman, B, Bottle, A, Aylin, P, Browne, M. Monitoring changes in hospital standardised mortality ratios. BMJ 2005, 330: 329). This was led by Mike Browne, the Medical Director at Walsall, not by the SHA. The BMJ paper is my Exhibit BJ52 [          ] and the details of the calculations are given in the web extras to the paper and is attached as my Exhibit BJ53 [          ].

185. I note professor Sir Ian Kennedy's comments about the Mohammed et al BMJ paper in paragraph 123 of his statement: "The paper from Birmingham struck me as important because I knew that the analysis in Informatics liaised closely with the Dr Foster organisation [Unit?]. I therefore asked the team what it meant for our work, since I was not qualified to take a view. I was advised that the team was aware of the paper and that they and others regarded it as flawed, and that a response had been prepared. I was reassured, not least because the team's adviser was Dr (now professor) David Spiegelhalter, who is one of the world's leading experts in the field and had been an expert to the Bristol Inquiry."
186. I received a letter from Anna Walker, Chief Executive of the Healthcare Commission, dated 19 February 2009, thanking me for sending her a copy of our monograph. She said in her letter, inter alia,: 

"As you know we believe that outlier methods such as HSMR are invaluable as part of the wide range of measurement approaches that we have in our information-led approach to regulation. In particular you will be aware of how we have used Dr Foster's mortality outliers as part of our approach to monitoring and investigating outliers." I attach a copy of this letter as my Exhibit BJ54 [          ].
187. I received a thank-you letter from Nigel Ellis, dated 4 March 2009, saying 

"This is to thank you, and also Paul, for your help during the various stages of our investigation into Mid Staffordshire NHS Foundation Trust. Your assistance and support throughout the process has been extremely useful to the Healthcare Commission and continues to be greatly appreciated." This is included in Exhibit BJ54 [          ]. 

188. An example of a reply, dated 17 February 2009, from the medical director of a trust to an alert letter is also included in BJ54 [          ]. The trust implemented an improvement plan and we had later correspondence with the medical director.

189. Between 1996/97 and 2007/08 (based on data as of 15 January 2009) the number of observed minus expected deaths at the Trust was 1072. More relevant to the Inquiry, the number of deaths in excess of those that would be expected to have occurred between 2005/06 and 2007/08 was around 400, within a 95% confidence interval range from 299 to 503 observed minus expected deaths. These data are shown at Exhibit BJ14 [          ]. The 95% confidence intervals for the HSMRs and the observed minus expected deaths are shown in the last four columns. The data for non-elective (mainly emergency) admissions are also shown.
190. I am aware that figures of 400-1200 excess deaths at the Trust appeared in an early draft of the HCC report on the Trust, but was omitted from the final report. These figures do not reflect the Dr Foster Unit’s work; nor do I know what these figures are meant to represent or what methodology was used to derive them.

191. After several of our meetings with the HCC/CQC I sent a number of Excel files with results of analysis of the Trust data to Chris Sherlaw-Johnson from March 2008 onwards. These were sent at his request. 
192. Mid Staffs started using the Dr Foster real time monitoring (RTM) tool in February 2006. I asked Roger Taylor and Janice Lyons at Dr Foster about Mid Staffs' use of their RTM tool. On 26 Jan 2011 I had an email from Roger Taylor at Dr Foster, subject: "DrF implementation plan for Mid Staffs" stating: "The idea was that with each customer we got them to commit in writing to what they were going to try to do with the tools to try to stop them buying them and then simply ignoring them." On 27 Jan 2011 Janice Lyons, previously Regional Business Manager at Dr Foster, sent me their implementation plan for Mid Staffs, which I attach as my Exhibit BJ55 [          ], and she followed this up with an email saying: "The implementation plan was drawn up after I had a meeting with Martin Yeates, Mike Court and Karen Morrey (the COO) to advise them that they were not using the information to the best effect. The initial 6 months of working with this trust was at times hindered by attitudes of some people in the trust regarding the use of Dr Foster to benchmark the trust’s performance. I met with Martin, Mike and Karen on 28th June 2006 to review the tools, discuss the use of the information and highlighted how it could support the trust’s objectives. Martin Yeates was supportive of the implementation plan and any problems or resistance to use was to be reported to him. After the meeting they wanted to have a plan for implementation and the final one was delivered by the Dr Foster Customer support manager Bernie Mc Bride in September 2006."
193. I was not involved in a meeting, if there was one, referred to in the Inquiry transcript for 9 November 2010, page 70, stating "The SHA commissioned independent analysis of the HSMRs by the University of Birmingham and a meeting was held with the Dr Foster Unit in June of 2007, which acknowledged coding might be weak at the trust, and that the overall mortality at the trust was within national norms. The University of Birmingham review found that differences in quality of care between trusts did not correlate with HSMRs, whilst approximately 30 per cent of variation in HSMRs could be explained as "coding issues." Serious concerns about Dr Foster's methodology was raised." I have never, as far as I can remember, met the researchers from the University of Birmingham who did the analysis of HSMRs referred to. We would not have been able to comment on the coding specifically at Mid Staffs other than by reference to the Dr Foster Data Quality Investigator tool that checks for duplicates and missing or invalid data etc (which showed no problems at Mid Staffs as the Dr Foster report to the PCT indicated). 
194. I noted in Steve Allen's statement, Exhibit STA12 [WS0005000306], an email dated 28 Jan 2008 from Dr Rashmi Shukla to Cynthia Bower, copied to Steve Allen Blythin and others, that states "Cynthia. HCC have an agreement with Dr Foster that they will inform the HCC of any trusts that are outliers regarding the hospital mortality data." The statement "HCC have an agreement with Dr Foster" probably refers to the Imperial College Dr Foster Unit and not Dr Foster Intelligence. I noted that in Steve Allen's Exhibit STA12 [WS0005000306] email to Dr Rashmi Shukla states: "I also think as an SHA we should write separately to HCC to ask them to justify this approach to generating 'alerts' given the high 'false positive' rates which will arise. I am happy to draft this letter if others agree." In fact, the alerts that we sent were those that occur with a low False Alarm Rate, i.e. a low chance that they are false alarms. The False Alarm Rates (FARs) are given on all the alert letters. The letters we sent to Martin Yeates are: sent 3 July 2007 for 'operations on jejunum' had a FAR of 0.4%; sent on 2 August 2007 for 'aortic, peripheral, and visceral artery aneurysms' had a FAR of 0.4%, and also the same date for 'peritonitis and intestinal abscess' had a FAR of 0.2%; sent on 1 November 2007 for 'other circulatory disease' had a FAR of 0.5%; sent on 11 July 2008 for 'chronic renal failure' had a FAR of 0.09% (i.e. less than 0.1%); and sent on 7 November 2008 had a FAR of 0.09% (i.e. less than 0.1%) for 'pulmonary heart disease. 
195. I noted in Dr Heather Moss's Exhibit HM52, in a report from the trust CE to the trust Board dated 16 April 2008, at the top of the second page of Appendix II [WS0000010429] the statement: "Dr Fosters also confirmed in writing that they believed that our overall mortality rate was entirely within normal limits." I believe this probably refers to the crude mortality rates, which I discuss elsewhere.
196. I noted at page 191 of the Inquiry transcripts for 7 April 2011 (Dr Rashmi Shukla), discussion of a meeting at West Midlands SHA in Birmingham, at The Belfry, on 5 June 2008 (also referred to in paragraph 98 of Dr Shukla's statement) and that it is stated on lines 24-25 that 'Professor Brian Jarman from the Dr Foster unit gave a presentation at the beginning'. I did prepare a PowerPoint presentation for that meeting, ('West Midlands 5 June 08.ppt'), which I attach as my Exhibit BJ56 [          ], but I note from my electronic diary that I didn't attend the meeting in person (the engagement is crossed out in my diary).
197. I noted that in paragraph 67 of the statement to the Inquiry by Yvonne Sawbridge she said: "I have also been asked whether I was aware of a comment made by Steve Allen of the SHA to the Dr Foster Intelligence Team when he said that the Dr Foster organisation would not be retained again if it kept singling out the region's trusts as bad performance." I also saw para 148 of the statement of Steve Allen to the Inquiry: "I have been asked on the suggestion that I placed pressure on trusts in the West Midlands to cease placing business with Dr Foster Intelligence. This suggestion has arisen during the Inquiry and was also put to me in a private meeting with Roger Taylor and Tom Moloney from Dr Foster some time ago. I can state categorically that I never put pressure on any Trust or suggested to any trust that they should cease placing business with Dr Foster. Indeed, as long as mortality alerts are being used as a signal by regulators I think it is essential that hospitals continue to actively track these indicators rather than wait to be told about signals by the regulator. It is a decision for each Trust whether they do this with Dr Foster or by some other means." [WS0005000192.] I asked Janice Lyons at Dr Foster about that comment. She said "we were made aware that the people in the SHA were determined to encourage trusts to no longer work with us. South Staffs PCT cancelled their contract in 2010, in the same year we lost a number of contracts in the West Midlands" and "The SHA are now using an NHS tool built by the NHS to monitor the NHS, and apparently the mortality rate of the UHB tool has UHB no longer an outlier." 
General Concerns
198. In 2007, the Junior Health Minister in the House of Lords, Lord Darzi, requested reports from three respected US organisations namely the Institute for Healthcare Improvement (IHI), The Joint Commission International (JCI) and Rand. These organisations are well known for their work on quality of care in hospitals. JCI is the international branch of the Joint Commission, which accredits and certifies more than 19,000 health care organisations and programs in the United States.
199. These reports were submitted to the Department of Health in January or February 2008. I had read the first two of these reports and I knew that they covered assessing standards and quality oversight in the NHS, the most relevant being the JCI report. 

200. I would have liked to have quoted from these reports when I was interviewed by Robert Francis QC for the first Mid-Staffordshire NHS Foundation Trust Independent Inquiry. I asked the author of the JCI report if I could quote extracts. He said that their report "was viewed internally as quite controversial and generated a lot of discussion" but it should "remain strictly confidential unless the NHS explicitly authorizes release of the report." The very fact that information such as this was not easily accessible is a concern in itself.

201. In December 2009, I suggested to Policy Exchange that a request should be made for the release of the reports under Freedom of Information Act 2000. They were released in January 2010 and have been shown to this Inquiry. I extracted comments that seemed important to me and these are shown in the document headed Common themes from three US reports attached as my Exhibit BJ57 [          ]. One comment in the JCI Report was 

"annual on-site review sample is approximately 4%....This is generally worrisome, but it is of even greater import in the light of the fact that in the at-risk on-site evaluations, two-thirds of the assessments of standards compliance do not conform with the organization’s self-assessment findings,…" 

202. I had real concerns regarding HCC's reliance upon self-assessment by hospitals in England. The figure given in the JCI report is that 20% of the cases in hospital are assessed and 20% of the 20%, which is 4%, have an annual on-site review. These may not be totally accurate, but the percentage seems insufficient. Furthermore, it is worse, if the JCC report is correct that if one looks at the 4% and sees whether the self assessment carried out by the hospital agrees with actual on-site inspections for the hospitals that are at risk, two thirds of the self-reporting is in fact incorrect.

203. When I began working with healthcare statistics, I was naïve and believed that the Department of Health wanted as much information as possible to improve quality and safety of care in the NHS in order to improve services. As I have stated, from the time of the Bristol Inquiry, to the time of publication of the White Paper in July 2010, my opinion was that the Department of Health appeared not to want high quality independent, external assessment of care in the NHS. The 2010 White Paper, when it was published last year gave me hope that things would improve but when I looked at the draft Bill this year I had my doubts again. A person involved at a high level with quality in the NHS said to me recently "they're not interested in quality."

204. I recall, in about 1990, being asked by the Department of Health to sit on a panel judging universities that were bidding to provide courses for NHS managers. At the end I pointed out to a highly placed, medically qualified, NHS manager sitting next to me that at no stage during the sessions had I heard the word “patient." The reply I received was "in the NHS 'patient' is a dirty word." The IHI report to Lord Darzi states: " We were struck by the virtual absence of mention of patients and families in the overwhelming majority of our conversations, whether we were discussing aims and ambition for improvement, ideas for improvement, measurement of progress, or any other topic relevant to quality."

205. The JCI report to Lord Darzi says: "A 'shame and blame' culture of fear appears to pervade the NHS and at least certain elements of the Department of Health." Also: "This culture is affirmed by Healthcare Commission leaders who see public humiliation and CEO fear of job loss as the system’s major quality improvement drivers. This culture appears to be embedded in and expanded upon by the new regulatory legislation now [January 2008] in the House of Commons." Also: " The Healthcare Commission’s process is seen as regulatory rather than as an improvement strategy. It provides for inspection but not for advice to encourage and support improvement." Also: "The Standards for Better Health – at least those applied in the Healthcare Commission’s evaluation process (”core standards”) create no expectation or guidance for using performance measure data to drive performance improvement." Also: "Quality today does not drive or even influence commissioning decisions." Also: "Although there is an emerging aspirational tone across the Department of Health (“world class commissioning”, “clinical excellence pathways”), there are few indications of sufficient attention being paid to basic performance improvements efforts." The IHI report says: "The NHS has developed a widespread culture more of fear and compliance, than of learning, innovation and enthusiastic participation in improvement." Also: "Virtually everyone in the system is looking up (to satisfy an inspector or manager) rather than looking out (to satisfy patients and families)." Also: "Managers 'look up, not out.' ."
206. My overall, my impression was that, at least until 2007, the Department of Health appeared to be attempting to deny the value of HSMRs as one of the valid means of measuring an adjusted hospital mortality and that they had failed to produce any convincing evidence for their denials of our work. The meetings that I had with the department of Health did not change the conclusion I had formed by the end of the Bristol Inquiry that regarding having systems for “quality audit” of care in hospital the Department of Health was not fit for purpose. It seemed to me as if there was a constant battle with the Department producing documents that purported to wish to listen to patients and clinicians but were more 'spin' than reality. I felt that there is a culture within the Department of Health which does not want bad news. This culture is wrong and not at all constructive to improvements in the quality of care. It is worrying if this is what the culture is like at the top of the organisation, there will be a reluctance to encourage concerns to be raised further down within the organisation. Clinical staff will feel that they will be unable to speak up about their genuine concerns about quality and safety. Indeed, I have communicated with peers such as George Alberti, Richard Thompson, Graham Catto and David Haslam to raise my concerns and to state that we as a group need to do something to assist whistleblowers in the NHS. I enclose some emails capturing this discussion at Exhibit BJ58 [          ]. 

207. When I was President of the BMA, on 28 May and 15 June 2004 I was involved in meetings at the Cabinet Office, the first was chaired by Sir John Gieve and the second by Sir Andrew Turnbull. The subject of the second was 'Public Services Reform Seminars Seminar 2 – Professionals and Performance Management'. I found that Sir Andrew Turnbull was impressive and I felt that he would have liked to improve public services. I remember suggesting that it wouldn't be so terrible to involve clinicians more and that, in national surveys, the public appeared to trust doctors and nurses more than politicians. Although they didn't doubt my claim it didn't lead to further discussion. I noticed later, when reading Tony Blair's book, 'A Journey', London: Hutchinson, 2010, page 214/4, his statement: "It always makes me hoot when the polls are trotted out showing how respected and trusted are doctors' opinions on the NHS, and how despised the opinions of politicians (and in 1998 the British medical Association attacked us for the first time), when it is so obvious that those who are running a service have a self interest as well as a public interest to serve, and when for most of the politicians, there is no reason other than public interest for taking them on." It reminds me also of the attitude of a Secretary of State for Health quoted in Andrew Rawnsley's book 'The End of the Party'. London: Penguin Group, 2010, page 365: "In Cabinet she [the Secretary of State for Heath, Patricia Hewitt] would talk about 'the silly doctors'." (The reference for this quote in the book is 'Cabinet minister'.) These attitudes seemed to me to be potentially counter-productive. As an example of where I considered there to be 'spin' was with regard to the claims about the reduction of waiting lists as the big achievement of the last Government in the NHS. We published a paper: Jarman B, Middleton, S. 'Hospital waiting lists and pressures on the NHS'. BMJ 330 : 1352 doi: 10.1136/bmj.330.7504.1352 (Published 9 June 2005) that showed that for high mortality specialties (the bulk of serious conditions dealt with by the NHS - those with over 1% in-patient mortality, covering 73% of hospital episodes and 97% of in-patient deaths) there had actually been no decrease in waiting lists from 1999 to 2005 (the number waiting less than six months increased by 8%), although there had been a large decrease for low mortality specialties. We have more recently repeated this study for waiting times - the time between being put on the hospital waiting list and admission and found very similar results. See slide 65 of my presentation entitles "Quality of Care in Hospitals" which is attached as my Exhibit BJ59 [          ] . 
208. The evidence that I have comparing the adjusted death rates in a number of developed countries indicates that England has by far the highest hospital in-patient adjusted death rate. The information related to this is at the end (slides 61 to 66) of my Exhibit BJ59 [          ]. England has a higher crude and adjusted death rate for each day of hospital stay than the other countries and a higher HSMR. The UK has the lowest but one (it is above Mexico) number of acute beds per head of population of the OECD countries. It also has a lowish number of hospital doctors per bed (a factor associated with high HSMRs). I also list in the slides some of the other factors (such as obesity and alcoholism) that indicate that we are likely to have a less healthy population. My data also show that England has by far the highest 'observed/expected deaths per admission'. Taken together these suggest that patients are probably sicker on admission to English hospitals. Another factor that may be relevant is that patients in low HSMR countries are able to go directly to a specialist without needing to be referred by their GP. UK doctors are generally considered to be very well trained and one knows of excellent standards of care, even though the patients may be very sick, in our hospitals. Perhaps one of the reasons for our high adjusted death rates is that the hospitals are having to deal with patients who are sicker, on average, when they are admitted. Another factor may be the degree of emphasis that the regulators of hospital care put on making the quality and safety of care their number one priority.

209. I had also wondered, after reading an article by Jo Revill, Health Editor, in the Observer on 21 December 2003 whether the HCC ratings might be influenced by local party political considerations. I attach a copy of her article entitled "Blair facing Inquiry over NHS email" as my Exhibit BJ60 [          ].

The Future

210. I do note however that the attitude of the Department of Health towards HSMRs and mortality alerts has shifted since the HCC report on the Trust. When Dr Foster published their Good Hospital Guide, including HSMRs, in the Telegraph in April 2007, the Department of Health asked for the following statement from them to go at the end of the publication: “We would strongly advise against patients using these figures to make decisions about the relative safety of hospitals. It is impossible to condense into one number the entire performance of a hospital in a way comparable with every other hospital in the country.” They must, of course have known that we had never claimed that it was possible to 'to condense into one number the entire performance of a hospital'.
211. However, in the Guardian on 2 April 2010 a spokeswomen for the Department of Health was quoted as saying "A high HSMR is a trigger to ask hard questions. Good hospitals monitor their HSMRs actively and seek to understand where performance may be falling short and action should not stop until the clinical leaders and the Board at the hospital are satisfied that the issues have been effectively dealt with.” 

212. The Department of Health consensus statement of the national review of HSMRs, published on 4 November 2010, established on behalf of the National Quality Board, recommended that there should be a summary hospital-level mortality indicator that covers deaths relating to all admitted patients that occur in all settings, including those occurring in hospital and those occurring 30 days post-discharge. 

213. This indicator differs from HSMRs in that (a) it covers 100% of hospital in-patient deaths and not just the 80% of in-patient deaths covered by the HSMR, and (b) it includes deaths up to 30 days post-discharge. 

214. Regarding (a), we have made the HSMRs covering 100% of all deaths available on the Dr Foster website since October 2008. The correlation coefficient between the 100% deaths HSMRs and 80% deaths HSMRs (or 'normal' HSMRs) is 0.98. For the 15 years of HSMR data that we have for the Trust, the correlation between the 100% deaths HSMRs and the 80% deaths HSMRs is 0.97. 

215. Our monthly mortality alerts cover those diagnoses that are appropriate within the 259 Clinical Classification System diagnoses covering 100% of deaths. The advantage of using the 56 Clinical Classification System diagnoses that cover 80% of deaths is that these are the diagnoses that have most deaths and within which it is more likely that there will be statistically significant results and permit the largest reductions of mortality with improvement initiatives. As previously stated, the additional 203 Clinical Classification System diagnoses that cover the remaining 20% are usually too small to yield statistically significant data. Therefore, we will continue to produce the 80% and 100% deaths HSMRs but there is a very high correlation (0.983) between them. 

216. Regarding (b), there are advantages in including deaths up to 30 days post-discharge, for instance to check if a hospital were to be discharging an unusually high proportion of patients just before they die. In Scotland, which has had record linkages between hospital and the community for many years, the correlation coefficient (R) between 30-day HSMRs and in-hospital HSMRs is R = 0.92. A more recent analysis, using data for England, of all HSMR deaths (including deaths outside of hospital) shows a very strong correlation coefficient (R=0.96) of 30-day HSMRs, with HSMRs calculated using in-hospital mortality. 

217. There are two key disadvantages of the 30-day post-discharge indicator. First, it can take many months to receive the linked data from the Office of National Statistics. The last ONS linked data file we received was in July 2010, which related to 2008/9 Hospital Episode Statistics data. Our application for this data was originally submitted in July 2008, meaning that it took around 2 years to acquire the linked data (although ONS has said they could speed this up). Secondly, hospitals are likely to be more interested in their own in-patient death rate than a death rate which includes, for example, deaths in a hospice, over which they have no real effective control. 

218. The review draws attention to data quality issues arising from variations in the recording and coding of co-morbidities, and also from variations in clinical coding practice in regard to palliative care, and I agree that there is a need for clearer national guidance particularly with regard to these aspects of the coding. 

219. In terms of improving patient care generally, I believe that this could be done in three ways.

220. First, I believe that patients should have a truly independent voice. Patient and Public Involvement Forums and Local Involvement Networks were not on my radar. However, I believe that the Community Health Councils were fairly effective as they were physically separate from the hospitals and could have been improved if they were required to carry out local surveys to determine the representative views of the population they covered rather than a few, though often very dedicated, enthusiasts. The 2010 White Paper (not the 2011 draft Bill) does give the impression that there is a will to "introduce real, local democratic accountability to healthcare for the first time in almost 40 years." It is important that staff should genuinely be able to draw attention to deficiencies of care when they see them without fear of censure. It is also important that patient complaints are adequately taken account of and acted on as necessary. The HCC helpline did provide a source of helpful information for the HCC investigation, but the HCC processing of second-stage complaints was inadequate. There could be advantages if both patient and staff concerns and complaints were to be made to an organisation that is independent of the NHS/DH. The patient's voice is very important and a lot could be learned from complaints. In 2008/09 there were 89,139 written complaints about hospital and community health services (CHS) in England. The Ombudsman does not make up for the lack of analysis of information from second-stage complaints. The Ombudsman received about 16,000 enquiries from the public, of which 401 were 'accepted' (fully investigated), 3% of the total closed enquiries, and 6229 enquiries about 6,780 complaints, of which 31.6% were related to hospitals. If this percentage is applied to the 401 enquiries 'accepted' by the Ombudsman that makes 127 related to hospitals and CHS, 0.1% of the total written complaints. These figures may be rough estimates but they indicate that the Ombudsman fully investigates only a very small proportion of written complaints about NHS hospital services. The figures are listed in a document entitles "Hospital and CHS Complaints (England) and is attached as Exhibit BJ61 [          ]. If the Parliamentary and Health Service Ombudsman is to deal with complaints it future it is important that a higher proportion are properly dealt with.
221. Secondly, I believe that the HSMRs, mortality outlier alerts and similar outcome measures produced by a totally independent organisation, external to the NHS and DH can be used as a screening method to indicate where it is necessary to carry out hospital investigations together with patient (and if necessary staff) surveys to determine whether there are problems with the safety and quality of care. The monthly mortality alerts must be based on monthly SUS data at the individual patient level (not at the monthly aggregated level) and have the facility to examine the full details recorded about each individual patient (with relevant derived variables) and ideally with the ability to go back to earlier admissions over previous years. 

222. Thirdly, I believe that proper independent investigations should take place when indicated by poor outcomes supported by patient information. No self assessment should be relied upon. I enclose at Exhibit BJ58 [          ] an exchange of emails with Richard Hamblin and others when he confirmed to me that CQC does no longer rely on self assessment. I attached and Excel file to that email showing "Acute Trusts with CQC conditions imposed" - the HSMR data of the first, non-specialist, trusts with conditions imposed by the CQC on their registration. This is my Exhibit BJ63 [          ] (for this statement I have converted Excel files to PDF files, which may have needed some rearrangement of the data). In addition, an inspection of all trusts every three years would be a good starting point, although investigations would to be necessary if problems had been identified. I would prefer a thorough inspection to be carried out every three years than a superficial inspection be carried out annually. 
223. I think that improving hospital quality and safety should be a topic on the undergraduate and post-graduate curricula for health care professionals.

224. The attachment "Acute Trusts with CQC conditions imposed", to the email that I sent to Richard Hamblin, copied to others including Cynthia Bower and Dr Linda Hutchinson, director of registration at the CQC, on 14 April 2010, showed that non-specialist trusts with conditions imposed by the CQC on their registration overall do have a significantly high HSMRs but, for instance, the Pennine Acute Hospitals NHS Trust, whose problems were alluded to during the oral evidence of Cynthia Bower on 19 March 2011, pages 146-8, is not included and therefore, presumably, the trust had declared itself compliant with all the CQC's Essential Standards. An inspection by the CQC in January 2011 of the Pennine trust "found the trust to be of a uniformly high standard" (Inquiry 19 May 2011, page 146). Cynthia Bower agreed, in her evidence on 19 May 2011, that that was not what the 11 April 2011 Channel 4 Dispatches documentary that investigated the trust found [it was said in the evidence to be a Panorama programme]. If the poor care portrayed in the TV programme is representative of conditions throughout that trust then that example of the efficacy of the CQC inspections does not provide the public with assurance that the Mid Staffordshire issue would have been nipped in the bud by the CQC. A meeting, which aired the concerns of bereaved relatives of patients who had died in the Pennine trust, was held on 28 April 2011, organised by one of the relatives, a member of Cure the NHS North-West. Newspaper reports mention that 'more than 5,000 people' are supporting a proposal for a vote of ‘no confidence’ in the chief executive of the trust. In response to the Dispatches programme the chief executive stated: "We are disturbed and concerned at the wholly unspecific assertions made. In particular, we do not accept the unfounded, unsubstantiated and very serious allegations that patient care is being compromised to meet targets." The medical director of the trust, although invited, did not attend the 28 April 2011 patients' and relatives' meeting but cancelled at the last moment. This response by the chief executive and medical director of the trust illustrates how difficult it is for patients and bereaved relatives to have their concerns taken seriously if they don't have the type of compelling objective evidence that NHS managers will be forced to listen to - the type of 'hard' evidence that it would be difficult for a not-disinterested patient group to produce. The Pennine Acute Hospitals NHS Trust has had a significantly high HSMR every year since 1996 and from Imperial College we have sent the chief executive of that trust three of our monthly mortality alerts, copied to the CQC, since the CQC started in April 2009. It is one of the trusts whose data on HSMRs and mortality alerts I copied to the Secretary of State on 15 March 2010 because of my concerns with the high HSMR and number of mortality alerts that we had sent them. With the changed attitude towards investigations at the CQC compared with that of the HCC I do not do not anticipate that the Pennine trust will be thoroughly investigated, as was the case with Mid Staffs, despite the mortality alerts, high HSMR and patient concerns.

225. The methodology used for the HSMRs and mortality alerts sent to the Secretary of State has not essentially changed since we first started providing that information to trusts (the HSMRs were published in 2001 and the alerts were available on RTM in 2003). The main differences were in their availability in that the HSMRs were put on NHS Choices website from April 2009 and we started sending the alerts to trust chief executives from April 2007.
226. I have seen the CQC's plans for regulation, compliance and inspection and I downloaded their list of items in the Quality and Risk Profile last year. One of the difficulties of assessing the factors included in the CQC's Essential standards of quality and safety is the fact that the better hospitals are more vigilant and are more likely to report problems, which, together with its fundamental importance for patients, is why we put more emphasis on adjusted mortality measures (HSMRs, SMRs for diagnoses, mortality alerts and patient-level detailed data), together with inspections plus patient and staff reports and surveys. For quality and safety purposes continuous monitoring should be timely, ideally covering the preceding 12 months to as near real time as possible. The Essential Standards and other data collected for the Quality and Risk Profile would, of course, provide a wide range of information but great caution is needed in their interpretation with regard to quality and safety of care (particularly data involving automated analysis of qualitative data) in respect of the reliability and timeliness of the measures and their relevance to quality and safety. 

227. When considering whether the CQC would have been expected to detect the problems at Mid Staffs or Pennine trusts, the reality is that the CQC's primary responsibility is to regulate against the Essential Standards and correct care that is non-compliant. It is not to investigate possible individual instances of clinical failure or clinical quality (unless asked to do so by the Secretary of State) - it is only to the requirement to assess trusts' compliance with the Essential Standards, the Quality and Risk Profiles being used to monitor actual compliance following registration. Even though the CQC's enforcement activity gives them greater powers than the HCC, that is only relevant in this context if a potential clinical failure is detected in the first place.

228. A lot of the QRP information will not be from within the last 12 months and a fairly high proportion comes from the Patient Environment Action Team (PEAT) assessments, from the NPSA. These data will depend on the completeness of reporting - different trusts will have different reporting rates, the more vigilant tending to have higher reporting rates, but the variation of accuracy of reporting would be difficult to measure accurately. We can get a measure of the completeness of the NPSA recording from the data on the deaths in hospital resulting from preventable adverse events. Slides 22 and 23 of my Exhibit BJ59 [          ] show that of the roughly 850,000 incidents in the NHS in England reported annually through the National Reporting and Learning System (NRLS) around 3,500 involve the death of the patient. In contrast to that, the figure from international studies gives 21,000 deaths as an estimate of the number of deaths from avoidable (about half the total) 'adverse events' per year in England (adverse events are often defined as unintended injuries caused by medical management rather than the disease process). The 21,000 figure increases to about 34,000 if the English value of 10.8% for the adverse event rate is used in place of the international rate of 6.6%. Paragraph 80, under 'The safety of care', of the Bristol Inquiry states: "Around 5% of the 8.5 million patients admitted to hospitals in England and Wales each year experience an adverse event which may be preventable with the exercise of ordinary standards of care. How many of these events lead to death is not known but it may be as high as 25,000 people a year." 
229. I repeated, using more up-to-date data, the multiple regression analysis to determine the factors that best explained the variation of HSMRs throughout English NHS acute trusts shown in our 5 June 1999 BMJ paper. The results of one of the analyses, with supporting data, are shown in my Exhibit BJ63 [          ]. The results indicate that, once allowance is made for the tendency of people in the area of the trust to die in hospital (using the ‘percent deaths in hospital in catchment area of trust’ variable), lower HSMRs are significantly associated with more doctors per bed and fewer managers per bed (although the latter variable is only just significant). The results are similar to those found in the 1999 BMJ paper regarding hospital doctors per bed. The doctors per bed can be split into ‘staff grade’ and ‘all others’ and staff grade are associated with higher HSMRs and all other grades with lower HSMRs. It can be seen from the supporting data in the Exhibit that NHS staff changes (headcount) for England indicate that the headcount for 'All doctors' increased by 48% and for 'Manager & senior manager's by 84% from 1999 to 2009. The OECD 2009-published data for 2007 show the UK is low compared with the other OECD countries in physicians per 1000 population. The acute care beds per 1000 population is almost the lowest in the OECD (but above Mexico). Waiting times and waiting lists for the high mortality specialties and conditions (those covering 97% of hospital deaths and 73% of admissions) have not decreased between 1996 and 2009. 

230. Mid Staffs fits into the model described above in that it had a high HSMR, relatively high number staff grade doctors per bed and low number of other hospital doctors per bed. One of the results from the 5 June 1999 BMJ paper was that "At the 5% level of significance, two variables entered the model, the proportion of grade A nurses (auxiliary nurses in training) as a percentage of all hospital nurses and bed occupancy. High percentages of grade A nurse and high bed occupancy were associated with higher hospital standardised mortality ratios." At one stage Mid Staffs had a higher proportion of nurses in training than average and a relatively higher than average occupancy of geriatric beds, both of which factors were also associated with higher HSMRs. The medical, nursing and occupancy data for Mid Staffs are shown in the document headed "Non-Medical Staff" which I attach as in my Exhibit BJ64. 
231. An article in 'The guardian' on October 2004 quoted the A&E czar Sir George Alberti: "Hospital A&E departments would need three times the number of consultant doctors they had at present if they were to offer patients the best possible treatment, the NHS director of emergency care in England conceded yesterday." Those figures for A&E consultant doctor staffing were not reached: by 2006/06 there were concerns throughout the NHS about trusts' overspends, although, as previously mentioned, these were lower for trusts than the Centrally Funded Initiatives and Services and Special Allocations (CFISSA) overspends (my Exhibit BJ65).

232. On 30 January 1998, at the invitation of Sir Kenneth Calman, Chief Medical Officer for England at the time, I gave a talk at Nuffield College Oxford on "Health Inequalities - The Role of Health Services." Tessa Jowell, Minister of State in the Department of Health responsible for public health, accompanied, I think it was, by the Prime Minister's Parliamentary Private Secretary (PPS), and two CMOs were in the audience of about 40 people. I have a feeling of déjà vu when I note, in the extract below from my lecture, my hopes at the time for the independent role of CHI "to monitor assure and improve clinical quality" and how this would be implemented as described by the 1997 White paper: 
'Commission for Health Improvement - para 7.13 “As a statuary body at arms length from Government, the new Commission will offer an independent guarantee that local systems to monitor assure and improve clinical quality are in place.” Para 7.14 “Where local action is not able to resolve serious or persistent problems, the Commission will be able to intervene on the direction of the Secretary of State or by invitation from Primary Care Groups, Health Authorities and NHS Trusts.”

“The New NHS” White Paper December 1997:

Para 3.18 “Primary Care Groups [or Trusts] will have freedom to make decisions about how they deploy their resources within the framework of the Health Improvement Programme.”

Para 3.19 “NHS Trusts … will be party to the local Health Improvement Programme and will agree long term service agreements with Primary Care Groups … generally organised around a particular care group (such as children) or disease area (such as heart disease) linked to the new National Service Frameworks.” '
233. CHI did start to offer "an independent guarantee that local systems to monitor assure and improve clinical quality" but it did not survive and was replaced by the HCC in 2004. Professor Sir Ian Kennedy says in paragraph 34 of his statement to the Inquiry that CHI "…had not endeared itself to the politicians as it showed itself to be too independent." Its attempted independence is shown by some of the comments in the CHI Chairman’s foreword to the CHI report on 9 May 2003 "Getting better?" One comment stated that: "Finding information about what health services are like is also an issue for many people – which doctor is a specialist in my condition, which hospital or clinic has the most experience of treating people with my condition, which surgeons have the shortest waiting lists? While the Department of Health and organisations like Dr Foster have been publishing more of this sort of information in recent times, getting access to it is still an issue for many people, including those working in the NHS." Another statement was: "One of CHI’s key concerns from its reviews of NHS organisations is that they do not make good use of the information they have. Their boards do not see much information, other than waiting times and finance figures. And, if they do see other information, they do not ask questions about it. Early on in CHI’s reviews we asked hospitals with high death rates “Do you know why the rates are high?”, because a high death rate may not be a cause for concern provided the organisation understands why it is high and has ruled out poor quality care as a reason. One hospital, for example, explained that there were very few hospices in its area, so people tended to die in hospital, which raised death rates. Other hospitals were unable to explain why they had the figures they did. Single indicators, like death rates, on their own are not generally enough to understand the bigger picture of which services are doing well and which are struggling. A range of measures, including for example, complaints, survey results, accidents and audits mean that those who run NHS organisations can begin to see patterns that will show where they should focus their maximum effort. It is important that NHS boards see information and ask the right questions – and CHI has found that they sometimes do not, but it is also important that clinical teams look at the information about the service they give, including death rates, and understand what it tells them about their service. An article in the 'The Independent Online' on 9 May 2003 that stated: 'CHI CALLS FOR RE-ASSESSMENT OF PRIORITIES The Commission for Health Improvement (CHI) says ministerial pressure on NHS trusts to cut waiting lists is threatening to undermine improvements in the service. In its first report on the state of the NHS, CHI says, “Some parts of the NHS are not improving and may be getting worse. Until the day that improving the quality of NHS care is seen as being as important as finance and waiting times, the temptation for hard-pressed NHS leaders will be to relegate it in their priorities." ' 

234. I feel that I should give some indication as to why I developed reservations about the government's wholehearted enthusiasm for improving health and healthcare. At the end of the Oxford lecture I presented some data on the Government's change of attitude to smoking and health as shown by the minutes (released under the 30 year rule) of three Cabinet meetings at which they discussed the then recently published Royal College of Physician's report indicating the harmful effects that smoking can have on people's health (for a version of this I show in my Exhibit BJ66 [          ]). For the first meeting on 2 March 1962 the Cabinet minutes recorded that “There can be no doubt about the serious effects on health of the great and growing consumption in this country of tobacco, particularly cigarettes” and “Indeed lung cancer is a largely preventable disease” and “Some decisive steps should be taken by the government to curb .. consumption of tobacco.” The second set of minutes state: "The advantages of a major advertising campaign by the Government were doubtful." Also: "Was it not arguable that in these matters, once the facts were made known, the decision was best left to the judgment of individuals" and: "The present revenue from tobacco amounted to over £800 million a year. Any action likely to lead to a sudden and substantial reduction in this figure would need to be considered in its fiscal as well as its political and health aspects." The third set of minutes state: "After discussion it was agreed that it would be preferable that the Government should not at this stage appear to be assuming a responsibility for ‘discouraging’ adults from smoking. The communication to be addressed to local health authorities should therefore invite them to use all channels of health education ‘to make the conclusions of the Report known and to make clear to the public the dangers of smoking, particularly cigarette smoking’." My conclusions (what I called "Catch 22 for Public Health") were:

· "Only Government action can significantly improve public health (the NHS alone is insufficient)

· The Government has conflicting priorities (fiscal, political, employment, pressures from industry) which may prevent them acting in the interests of public health

· The Government acts hypocritically, via the DoH, with programmes for improving health (eg Health of the Nation) which have limited effectiveness, thereby hoping to avoid tackling the fundamental problems."
After my talk the Prime Minister's PPS came up to me and said that he was interested in my remarks about the government and smoking because they had had a similar discussion in Cabined the previous week.

235. Thinking of what seemed to me to be government attitude to improving public health and the quality of care in hospital, I remember, at one of the Bristol Inquiry panel meetings in 2001, quoting to my fellow panel members a statement of Viscount Cranborne made during a Select Committee of the House of Lords on 23 January 2001 “Governments are by their nature amoral” (Lords Hansard text for 23 Jan 2001 (210123-05)).

236. I have always supported the funding mechanism of the NHS in that services are allocated according to need and paid for according to the ability to pay. Poorer people tend to have more illnesses and it seems to me that, in a civilised society, those who are more fortunate should, for health care, help to pay for the less fortunate. The Labour party introduced privatisation to the NHS (I think Tony Blair considered it to be 'modernisation') but it was not very successful. The private companies were paid more per case, many didn't fulfill their contracts, there were reports of poor care with the NHS picking up the problems and the private companies were allowed to cherry pick the 'slick and the quick' - the cataracts etc. The Secretary of State, Patricia Hewitt, talked about the effect that private providers had on reducing the cataract waiting lists. True, the cataract waiting lists did reduce substantially, but the private providers only accounted for about 3% of the cataract procedures. How demoralising for the NHS providers that had done the majority of the work to hear that from the Secretary of State. My opinion has been that, when the constant battle of cost versus quality arises, it has to be the bottom line that counts for private companies. However, I have had the impression following this Inquiry, and over the last decade studying the NHS, that cost and a good news story have, at the managerial and government level, been more important in the NHS than quality and safety of care. There is only one consideration that counts "what is best for patients?" My data show that the NHS has high adjusted hospital death rates compared to similar countries. Some patients ask why, if there are such problems with the NHS, should private companies not be allowed to provide health care and, with my changed assessment of the quality of NHS services over the last decade, I have to say that I could not disagree if the aim were to improve the quality of care. The new chair of Monitor has talked of the comparison between utility companies and NHS and of the NHS being ripe for dismemberment. It seems therefore, with the current financial situation, that the aim is likely to reduce costs. I think it would be wrong to allow private companies to do just the simple, straightforward, surgical procedures leaving the more difficult services to the NHS but one could not object if a private company were able to take over a significantly high HSMR trust that had had several mortality alerts, and could be shown to significantly improve its outcome and patient evaluation measures (without the use of 'creative coding') based on a high quality evaluation, within three years.

237. I can confirm that I am willing to attend the hearing and give oral evidence for this Inquiry if required to do so.

Statement of Truth

I believe that the acts stated in this witness statement are true.

Signed………………………………

Professor Sir Brian Jarman

Dated……………………………….
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Second Witness Statement of Professor Sir Brian Jarman

I, Brian Jarman of Dr Foster Unit, Faculty of Medicine, Imperial College, 1st Floor, Jarvis House, 12 Smithfield Street, EC1A 9LA will say as follows:

1. I am making this statement in reply to queries sent me by the Inquiry Solicitor in July 2011 regarding the coding of palliative care cases at three West Midland Strategic Health Authority acute hospital trusts - George Eliot Hospital NHS Trust, Mid Staffordshire NHS Foundation Trust and Walsall Hospitals NHS Trust – and the responses that were made by the trusts to my first statement and oral evidence to the Inquiry. 

2. I attach as an Appendix to this statement extracts of the references that I have made to this subject in my first statement to the Mid Staffs Public Inquiry, which were at paragraphs 98-101,165-170,178, part of 181 and 218, and the relevant extract from my oral evidence to the Inquiry on Day 98, 13 June 2011. The relevant Exhibit attached to my first statement is Exhibit BJ46.

3. I can confirm the facts in my statement and my oral evidence recorded in the transcript. I am attaching a further Exhibit, Exhibit BJ84 [


] that includes the figures on which slide 10 of my Exhibit BJ46 are based. Some of these data are shown in a graph which is also attached as my Exhibit BJ85 [

]. In essence, the points that I was making were: 

3.1. That the three West Midlands SHA trusts (George Eliot, Mid Staffs and Walsall) all made a large change in their coding palliative care starting from Q2 2008 and this change was associated with a reduction of their HSMR values at the same time. 

3.2. I noted in paragraph 178 of my statement that for Mid Staffs their HSMR 2008/09 changed from 92.2 to 99.0 if the adjustment for palliative care were removed (an increase of about 7% in their HSMR) and so, conversely, a large increase in palliative care cases would result in a reduction of their HSMR figure.

3.3. It can be seen from slide 10 of Exhibit BJ46 and also in Exhibits BJ84 and BJ85 that by Q2 2009 the percent palliative care coding had reduced in all three trusts but the average of the trusts was still more than double the figure for England. 

3.4. I mentioned in paragraph 170 of my first statement to the Inquiry that five of the 147 non-specialist acute trusts in England had more than 25% of cases coded as palliative care by Q4 2008. Slide 7 of my Exhibit BJ46 shows that the figures apply to the percentage of deaths coded as palliative care. Three of the five West Midland SHA trusts (Mid Staffs, Walsall and George Eliot) had sudden large changes in their percent palliative care coding between 2008 Q1 and 2008 Q3. In my oral evidence to the Inquiry on 13 June 2011, I mentioned (page 107, line 20) that the three West Midlands SHA trusts plus Medway NHS Foundation Trusts were the four trusts that had the highest proportions of deaths coded as palliative care (ICD-10 code Z51.5) in Q4 2008 but that at Medway the sharp increase of palliative care was from March 2007 and not from March 2008, as was the case with the West Midlands SHA trusts. 

4. I am attaching as my Exhibit BJ86 [


] an email exchange that I had with Nigel Edwards, Policy Director, The NHS Confederation, starting on 17 December 2008. In it he copies an email dated 11 December 2008 from Dr Paul Robinson, Head of Market Intelligence at CHKS in which Dr Robinson says: 

"I thought you would be interested to know that recent analysis carried out at Medway NHS Foundation Trust, and further analysis of HES data, has revealed that published measures of performance could be distorted by up to eight times across England because of the inaccurate coding of end-of-life care.


Our review of coding at Medway NHS Foundation Trust found that end-of-life care was recorded for only eight per cent of deaths, when the actual proportion should have been 37 per cent. We believe that the hospital mortality index should exclude these cases and, by making this adjustment, Medway's mortality index reduced by just over a third. This is a widespread problem that can significantly distort the relative positions of trusts' HSMR (hospital standardised mortality rates). Given the drive to share hospital mortality figures with the public, we feel this is a significant finding.


The Department of Health's End of Life Care strategy, published earlier this year, focused on the need to establish better plans for end-of-life care. Without accurate information on the real scale of this issue, commissioners and providers will struggle to do this.


You can see the research in this week's HSJ Data Briefing or to find out more, visit our website."

5. The change of the HSMR figure that would result from recoding palliative care was known to Dr Robinson at CHKS and, presumably, to Medway trust. I attach as my Exhibit BJ87 [


] a Press Release from CHKS dated 11 December 2008. It states:

"CHKS carried out a review of coding at Medway NHS Foundation Trust and discovered that only eight per cent of deaths were being recorded as end-of-life care when the actual proportion of end-of-life deaths should have been 37 per cent. Adjusting the mortality index to exclude these deaths reduced the hospital’s score by just over a third – most hospitals would consider a reduction of 5 per cent as a good achievement. This finding led CHKS to carry out further analysis using Hospital Episode Statistics (HES) data." 

6. Exhibit BJ85 reproduces slide 10 of Exhibit BJ46 but with the data for Medway as well as the average of the three West Midlands SHA trusts added. It can be seen that there was a large increase in the percentage of deaths coded as palliative care at Medway from March 2007. The underlying figures are 0% of Medway deaths coded as Z515 in Q1 2007: this went up to 39.6% in Q2 2007 (the time of the recommended change of palliative care coding by the Connecting for Health Coding Clinic) and 42.4% in Q3 2007. The figures for England as a whole (including Medway and the three West Midlands SHA trusts) for these three quarters were 3.4%, 5.4% and 6.5%.

7. CHKS also worked with some of the West Midlands SHA trusts including Mid Staffs. The evidence to the Inquiry of Mr Peter Blythin from West Midlands SHA, on 11 April 2011, page 172 has the statement: 

"Of particular note are the completeness and accuracy of coding, limited community provision of palliative care services and comparisons with a different methodology (CHKS) resulting in quite different mortality rates." 

8. From when the Healthcare Commission announced its inspection of Mid Staffs in March 2008, an increase in the percent of deaths coded as ICD-10 code Z51.5 (palliative care) at the three West Midlands SHA trusts occurred in a similar manner to the increase that had occurred one year previously at Medway, and by Q3 2008 these four trusts had the largest percent deaths coded as palliative care of all acute hospital trusts in England.
9. Dr Robinson notes that there had been an article in the HSJ (Health Service Journal) in the week to 11 December 2008 regarding the effect of the change of the 'hospital mortality index', with a change in palliative care coding. This and the CHKS Press Release of 11 December 2008 indicate that the information regarding the change of HSMR as it related to change of palliative care coding, was in the public domain at least from December 2008. 
10. Just after that time the Dr Foster Unit and DFI calculated the effect of the changes of palliative care coding and the associated HSMR changes and mentioned to some trusts that we were considering publishing this data (and it is now in the ‘HSMR Comparison’ part of the Dr Foster Real Time Monitoring tool). The reduction of the percent cases coded as palliative care started at about this time – ie in Q4 2008 at Mid Staffs and George Eliot trusts and in Q3 2009 at Walsall. We have not noticed a similar sudden large increase in the percent deaths coded as palliative care in any trust from then on.

11. In the month before the CHKS Press release, on 11 November 2008, CHKS wrote to seven trusts (Exhibit BJ88 [


] is an example of the letter to Wrightington Wigan and Leigh NHS Trust) saying, inter alia, "differences in the approaches used by hospitals to code their activity had a substantial effect on hospital standardised mortality ratios" and advised them: "…we think that there is significant and reasonable doubt about the information that Dr Foster Intelligence will publish Hospital Guide. We think this would be a good opportunity to minimise any negative impact for your Trust. One of our consultants can help you to develop a more accurate picture based on current data. Together we can produce this using the CHKS methodology, which is more up-to-date and far more transparent." Dr Foster Intelligence responded on 1 December 2008 with a solicitors' letter challenging the CHKS letter and CHKS replied with a solicitor’s letter on 15 December 2008 with a partial apology. These letters are attached to this statement as Exhibits BJ89 [

] and BJ90 [


]. 

12. A technical point to note is mentioned in paragraph 98 of my first statement. It is that the Treatment Function code '315' may be used in addition to the ICD-10 diagnosis code Z515 in defining palliative care. For the three West Midlands SHA trusts inclusion of Treatment Function code 315 makes virtually no difference to the figures but the overall figures for England would increase by about 1% in their values if the Treatment Function ’315’ is included in the definition of palliative care. The data for both definitions are shown in my Exhibit BJ84, and this illustrates the small difference of the figures. I have included the Treatment function ‘315’ code for my data analyses to Q1 2011 and in most of my Exhibits for my supplementary statement but for my first statement I used only the percent deaths coded as ICD-10 code Z51.5 for the definition of palliative care.

Specific trust-related comments
George Eliot
13. I have seen the response of Dr Andrew Arnold from George Eliot. In the third paragraph of his letter of 30 June 2011 he states: 
"Hence the rate of palliative care coding which was just under 1% in Q4 of 2007/2008 and rose to approximately 3.3% in Q1 of 2008/2009 peaking at about 3.8% in Q3 2008/2009 had fallen to 1.8% in Q3 of 2010/2011. I am unsure from where the figure of percentage palliative care coding of 46% was obtained." 

14. I suspect the figures on palliative care coding that he gives refer to the standard Dr Foster ‘HSMR Comparison’ report where the palliative coding rate is for all admissions, not as a percentage of deaths. On that analysis George Eliot are also about are three times the national rate in 2008/09.
Mid Staffs

15. I have seen the response of Jonathan Pugh at Mid Staffs. I note that the step increase in the percent deaths coded as palliative care in March 2008 in his Appendix A agrees with our data. Regarding the graphs in Appendix B, my Exhibit BJ46 shows similar Mid Staffs changes in crude mortality as well as the changes in the coding of palliative care and also of their observed and expected deaths for the HSMR diagnoses. These are discussed in paragraphs 165-170 of my first statement to the Inquiry, and the second and third pages of my Exhibit BJ40 (which is referenced in paragraph 155 of my first statement to the Inquiry) give the figures on which the crude mortality rate calculations are based. Regarding Appendix C, I believe the data on palliative care coding refer to the Dr Foster ‘HSMR Comparison’ report where palliative coding rate is for all admissions not for deaths. My data on palliative care coding are based on the proportion of deaths that are coded as palliative care and these were supplied by Steve Middleton at Dr Foster using the Dr Foster Intelligence data.

16. I have seen the statement and Exhibits of Sandra Hayes-Kirkbright. My comments are:

16.1. The change of palliative care coding was covered in the first bullet point of paragraph 165 of my first statement to the Inquiry and I provide further analyses about the change of palliative care coding later in this statement.
Primary and secondary diagnosis coding

16.2. The second bullet point of paragraph 165 of my first statement to the Inquiry refers to the change from primary to secondary diagnosis of fractured neck of femur (hip fracture) CCS (Clinical Classification System) diagnosis at Mid Staffs and it is illustrated in slide 6 of Exhibit BJ46. Fractured neck of femur was the CCS diagnosis with the 10th highest crude death rate at Mid Staffs in 2007/08, of the 56 CCS diagnoses that make up the HSMR. Sandra Hayes-Kirkbright refers to the Mid Staffs coding of fractured neck of femur cases in her statement. I am only able to give the data that we have relating to that diagnosis.

16.3. In addition to changes in the fractured neck of femur diagnosis I also examined the change from primary to secondary diagnosis of the seven diagnoses that had the highest crude death rates at Mid Staffs in 2007/08 (covering 19% of the HSMR deaths in 2007/08) for the three West Midlands SHA trusts, and compared the trends with England as a whole (excluding West Midlands SHA). The figures are shown in the attached graphs at my Exhibit BJ91 [


]. 
16.4. Changing these diagnoses from primary to secondary diagnosis and substituting a non-HSMR CCS diagnosis or a lower mortality HSMR diagnosis would have been likely to lead to a lower SMR for the diagnosis concerned. 
16.5. Exhibit BJ91 shows a reduction in the proportion (for these seven highest death rate CCS diagnoses) coded as a primary diagnosis between 2007/8 and 2008/09 for Mid Staffs, and also for the combined value of the three West Midlands SHA trusts. That change does not occur in the trends for England (excluding West Midlands SHA) as a whole. 
16.6. The highest death rate CCS diagnoses were:

· Acute cerebrovascular disease

· Aspiration pneumonitis, food/vomitus

· Cardiac arrest and ventricular fibrillation

· Malignant neoplasm without specification of site

· Peritonitis and intestinal abscess

· Respiratory failure, insufficiency, arrest (adult)

· Septicemia (except in labour).

16.7. In addition I have also examined the change from primary to secondary diagnosis of eight other HSMR CCS diagnoses, including fractured neck of femur.

· I show the results for all eight diagnoses at Mid Staffs compared with England as a whole in my Exhibit BJ92 [
    
] part (A), which also shows the names of the eight diagnoses analysed. There is clearly a reduction of the percent deaths coded as primary care for each of these diagnoses in 2008/9 compared with 2007/8 that does not occur for any of the eight diagnoses in England as a whole. The percent deaths coded as primary diagnosis increases at Mid Staffs to near the England value for all eight diagnoses in 2009/10 (after the CHKS press release and HSJ article in December 2008 and we had made public that we were following the change of HSMRs and SMRs with changes of coding early in 2009). 

· My Exhibit BJ92 part (B) shows that the SMRs of each of the eight diagnoses reduced in 2008/9 compared with 2007/8 when the percent coded as palliative care reduced and increased again in 2009/10 when it increased. 

· My Exhibit BJ92 part (C) shows the SMR data for these eight diagnoses combined into the one ‘SMR for the 8 Mid Staffs diagnoses’ and shows the annual change of this combined SMR (with 95% confidence intervals) for Mid Staffs from 1998/9 to 2010/11. There is a highly significant reduction of the combined SMR for the 8 Mid Staffs diagnoses from 2007/08 to 2008/09, with a higher value in the next two years. 

· For one of the eight CCS diagnoses, ‘cardiac arrest and ventricular fibrillation’, I combined the results for the three West Midlands trusts that had the largest change of palliative care coding (George Eliot, Mid Staffs and Walsall) and analysed the percent deaths coded as primary diagnosis on a quarterly basis and compared the figures for England (with these three trusts removed): the results are shown in my Exhibit BJ92 part (D). There is a reduction of the percent deaths coded as primary diagnosis from Q2 2008 for the three trusts combined, which does not occur in the rest of England data.

16.8. Sandra Hayes-Kirkbright’s Exhibit SHK1 is a report by CHKS dated January 2007 on “Recording of Clinical Activity at Mid Staffordshire NHS Hospitals Trust.” Helpfully, this CHKS report identifies nine other English acute hospital trusts that “were selected in conjunction with the [Mid Staffs] trust and were used for comparison where appropriate.” It makes it possible to compare Mid Staffs with peer group trusts that the Mid Staffs trust considers appropriate for comparison purposes. It is the same as the list of comparator trusts whose HSMR data I was asked for (plus George Eliot) by Chris Sherlaw-Johnson (Team Leader, Surveillance – Research and Analysis, Healthcare Commission) in an email dated 11 March 2008 stating: 
“We are also interested in comparator trusts and would be very appreciative if we had HSMR information for the following group of trusts, non-elective admissions only, for the periods 1st April 2006 to 31st March 2007 and 1st May to 31st October 2007 (the May start is significant).” 

16.9. This email is attached as my Exhibit BJ93 [            ]. 
16.10. I sent Chris Sherlaw-Johnson the data on 12 March 2008 (the data are shown on pages 9 to 11 of my Exhibit BJ73) but I didn’t know at the time that they were being used by CHKS and Mid Staffs for comparison purposes. This Mid Staffs peer group of comparator trusts includes:
· Airedale NHS Foundation Trust 

· Barnsley Hospital NHS Foundation Trust 

· Burton Hospitals NHS Foundation Trust 

· Dudley Group of Hospitals NHS Foundation Trust 

· East Cheshire NHS Trust 

· Southport and Ormskirk Hospital NHS Trust 

· The Countess of Chester Hospital NHS Foundation Trust 

· The Rotherham NHS Foundation Trust 

· Wrightington, Wigan and Leigh NHS Foundation Trust.

16.11. I examined the calendar quarterly percent deaths coded as primary diagnosis in the seven diagnoses that had the highest death rates and compared Mid Staffs with the Mid Staffs peer group of trusts and also with England as a whole (excluding the Mid staffs peer group). The results are shown in my Exhibit BJ92 part (E), which indicates (for the seven highest death rates CCS diagnoses) a reduction in the proportion of deaths coded as a primary diagnosis between 2007/8 and 2008/09 for Mid Staffs that does not occur in the trends for the Mid Staffs peer group or for England (excluding the Mid Staffs peer group) as a whole.

Walsall

17. I have seen the response of Walsall and their Board report dated 7 July 2011 that recognises that the Trust was “overusing the palliative care codes.” I am impressed by the various immediate actions that the trust has taken in response to my evidence. I was also impressed by the action that they took when we published their HSMR in 2001: this was associated with a significant reduction of their HSMR at the time (Jarman, B, Bottle, A, Aylin, P, Browne, M. Monitoring changes in hospital standardised mortality ratios. BMJ 2005, 330: 329). 
18. Regarding their palliative care coding, I sent an email to Mike Browne, Medical Director & Director of Performance, Walsall Hospitals NHS Trust dated 6 March 2010 to say we have been looking at trusts that had high HSMRs whose HSMRs dropped a lot in 2008/09 in order to examine whether the change might be associated with a change of palliative care coding, and attaching a PowerPoint slide showing the effect on HSMR 2007/08 of changing the palliative care coding from that of 2007/08 to that of 2008/09 for all the English trusts and indicating that Walsall had the largest change. He replied, via his PA Ann Ward, on 10 March 2010 to say: 
"Thank you for this interesting slide. We identified part of the reason for the significant rise in HSMR around 2006/07 was due to a failure to code palliative care and in part clinical failings which were corrected in approximately equal measure. HSMR did go down and we started to look, last summer, in detail at the coding again to ensure we were not being over enthusiastic in the opposite direction." 
19. My email to Mike Browne dated 6 March 2010, his reply on 10 March 2010 and a follow-up email exchange in July 2011 are attached as my Exhibit BJ94 [


]. 
20. In his last email dated 22 July 2011 Mike says, inter alia:

“In June 2009 a new coding manager identified immediately that we had misinterpreted this code [palliative care] and took immediate corrective action. e [sic] had no idea what the effect would be on HSMR but it did not rise to worrying levels. All our other metrics had shown steady improvement over that time and the systems were identifying our main areas of weakness clearly and the steady overall reduction over the 3 years is easy to see if the 9 month dip up to June 2009 is ignored. Our best estimate, calculated this year, is that the HSMR would have been in the 103-105 range during that period if our coding practice had not changed.”

20.1. My Exhibit BJ95 [             ] is the PowerPoint slide that I attached to my email to Mike Browne on 6 March 2010. It is entitled “Changes of palliative care coding: HSMR 2007/08 adjusted using 2008/09 palliative care rate for each diagnosis” and it identifies trust code RBK (Walsall) as having the largest reduction of “HSMR 2007/08 using palliative care coding of 2008/09” compared with its “HSMR 2007/08”, without the adjustment for palliative care coding (Walsall HSMR reduction is from 105 to 89.3). It also identifies RLT (George Eliot HSMR reduction from 113.8 to 103.5) and RJD (Mid Staffs HSMR reduction from 113.2 to 104.6) as having the next largest reductions of HSMR.
20.2. When I met Mike at a meeting in London on 15 March 2011 he mentioned that he thought that there was a new coder at the trusts at around the time the palliative care coding changed.

Palliative care coding

21. My Exhibit BJ96 [          ] ranks the percent deaths coded as palliative care for the acute trusts in England in Q4 2008. It can be seen that the three West Midlands SHA trusts George Eliot, Mid Staffs and Walsall, together with Medway were the four trusts with the highest percent deaths coded as palliative care. BJ96 also shows that in Q4 2008 43% of acute English trusts coded less than 5% of deaths as palliative care (Z51.5), but in Q4 2005 the corresponding percent of acute trusts was 87%.
22. The percent deaths coded as palliative care for the three West Midlands SHA trusts is illustrated in slide 10 of my Exhibit BJ46 and in my Exhibit BJ85, as mentioned above. I have added Medway to that graph to illustrate that that trust changed its palliative care coding from March 2007 (when CfH Coding Clinic relaxed their rules for the coding of palliative care) and the three West Midlands SHA trusts changed their palliative care coding from March 2008 (when the Healthcare Commission announced their investigation of Mid Staffs).
23. I have also compared the coding of palliative care deaths at the three West Midlands SHA trusts with the Mid Staffs peer group of trusts and with England. My Exhibit BJ97 [         ] shows the changes of palliative care coding and associated HSMR changes at Mid Staffs and the three West Midlands SHA trusts (George Eliot, Mid Staffs, and Walsall) compared with the Mid Staffs peer group of 9 comparable trusts and also with England as a whole. Exhibit BJ97 gives the graphs and relevant data related to these calculations. The changes of the coding of deaths as palliative care are shown in BJ97 slides (A) to (D).

· Graph (A) shows the percent deaths coded as palliative care at Mid Staffs compared with the each of the 9 Mid Staffs peer group trusts and England overall up to Q2 2009, a few months after CHKS had publicised that they were advising some trusts about changing their palliative care coding and we had made it known that were calculating the impact of the palliative care changes on the change of the HSMR values.

· Graph (B) shows the percent deaths coded as palliative care at all three West Midlands SHA trusts compared with each of the 9 Mid Staffs peer group trusts and with England overall.

· Graph (C) shows the percent deaths coded as palliative care at Mid Staffs compared with the Mid Staffs peer group overall and England overall. Note that the ‘overall’ figures for a group (such as the West Midlands SHA trusts, the Mid Staffs peer group trusts or the trusts in England) are calculated as the sum of the deaths coded as palliative care in a group of trusts as a percentage of the sum of the deaths in the group. The ‘overall’ values for a group are similar to, but not the same as, the average values for the group. This graph is extended to Q1 2011 and shows the reduction of the percent palliative care coding in England and the Mid Staffs peer group after Q2 2010 when the CfH Coding Clinic reversed their March 2007 advice about palliative care coding in June 2010 (as noted paragraph 101 of my first statement and also below) and how this compares with Mid Staffs whose percent deaths coded as palliative care remains above England overall and the Mid Staffs peer group overall each quarter from Q1 2008 onwards to Q1 2011 (the latest quarter shown).
· Graph (D) shows the percent deaths coded as palliative care of the three West Midlands SHA trusts' average and overall value compared with the Mid Staffs peer group overall and England overall.

24. The changes in HSMRs at the time of the changes of the coding of deaths as palliative care are shown in BJ97 slides (E) to (G).

· Graph (E) shows the calendar quarterly HSMRs at Mid Staffordshire NHS Foundation Trust, with 95% confidence intervals of the HSMRs.

· Graph (F) shows the calendar quarterly HSMRs of the West Midlands SHA three trusts (George Eliot, Mid Staffs, Walsall) with their observed and expected deaths data combined for the HSMR calculation, with 95% confidence intervals of the HSMRs. 

· Graph (G) shows the calendar quarterly HSMRs of the three West Midlands SHA trusts compared with the Mid Staffs peer group and with England as a whole.

25. It can be seen from my Exhibit BJ97 that starting in Q1 2008 at Mid Staffs and Q2 2008 at George Eliot and Q3 2008 at Walsall, and reaching a maximum in Q3 2008 at Mid Staffs and George Eliot and Q4 2008 at Walsall, there is a marked increase in the percentage of deaths coded as palliative care at the three West Midlands SHA trusts (George Eliot, Mid Staffs and Walsall) compared with the trend of the preceding quarters. At the same time there is a reduction of HSMR at the three West Midlands SHA trusts that does not occur with the Mid Staffs peer group of nine comparable trusts or with England overall. The quarterly HSMR of the three West Midlands SHA trusts overall in Q3 2008 is significantly lower than it is in Q1 2008.

General comments

I cannot comment on, because I do not know, the underlying reason for the change of coding of palliative care and primary and secondary diagnoses at Mid Staffs (and also at the two other West Midlands SHA trusts George Eliot and Walsall) that occurred in 2008. I note that the coding changes that took place were concurrent with the changes of the HSMRs and SMRs of particular CCS diagnoses. 
26. Mr Peter Blythin mentions that the SHA had also used CHKS; and in the record of the Mid Staffs Board to Board meeting with Monitor on 5 December 2007 there is mention that CHKS reviewed the coding at Mid Staffs. 
27. The oral evidence of Dr Helen Moss on 28 March 2011, page 164, lines11-14 reads: 
“What happened was that the CHKS reviewed the data: “Coders audited a sample of HSMR patient notes, resulting in 80 per cent having primary diagnosis recoded”.” 

28. Sandra Hayes-Kirkbright mentions that Mid Staffs was advised by CHKS and, for example, her Exhibit SHK1 is a 2007 report by CHKS of clinical coding at Mid Staffs. She also says in paragraph 41 of her statement that: 
“In February 2008 I made the decision to personally code all the patients who died at the trust.” 

29. The data indicate that there was a noticeable change of the percentage of deaths coded as palliative care beginning in the first calendar quarter of 2008 at Mid Staffs (and a quarter later at George Eliot and another quarter later at Walsall) that did not occur at the Mid Staffs peer group trusts or in England as a whole and there was a concurrent reduction of the HSMR at the three West Midlands trusts, including at Mid Staffs. In addition there was a change in the proportion of deaths coded as primary diagnosis for some CCS diagnoses and a concurrent reduction in the SMRs of these CCS diagnoses. 
30. The main changes appear gradually to reduce from Q4 2008, from about the time when CHKS publicised their advice to some trusts regarding the effect that recoding palliative care would have on reducing the HSMR figure and our making public that we had quantified this effect. The Mid Staffs percentage deaths coded as palliative care has reduced but is still, in Q1 2011, above the England and Mid Staffs peer group level. My Exhibit BJ46 (from slide 6 onwards) illustrates some of the relevant changes that I have mentioned and my additional Exhibits BJ93, BJ96 and BJ97 give additional analyses. 

31. In summary, regarding the changes mentioned above, I note that: 
· the coding changes at the three West Midlands trusts all occurred in 2008 at about or just after the time of the announcement of the Healthcare Commission’s investigation of Mid Staffs on 18 March 2008, not at the time of CfH Coding Clinic’s announcement of its relaxation of the coding rules for palliative care in March 2007;

· similar coding changes did not occur in England overall or at any of the nine Mid Staffs peer group trusts (up to Q2 2009), but did occur at Medway, although the coding change at Medway was in March 2007 when the Coding Clinic announced its relaxation of the coding rules for palliative care;

· the coding changes would have had the effect of reducing the HSMR value (but not reducing the actual number of patients dying);

· Medway and the West Midlands SHA both employed CHKS to advise them on their clinical coding. CHKS issued a press release on 11 December 2008 stating: “CHKS, the UK’s leading healthcare intelligence provider, is warning that underrecording in end-of-life care is drastically distorting the widely published measure of hospital performance (the mortality ratio) in England.” Their press release also described the way that it had advised Medway to recode their end-of-life cases with a consequent HSMR reduction. CHKS had also written to seven trusts on 11 November 2008 (this is the date of their letter to one of the trusts), stating: “The data used to calculate hospital standardised mortality ratios (HSMRs) is over 12 months old and as such is not an accurate reflection of current activity. The methodology used in the guide has also come in for criticism from Dr Richard Lilford and Dr Mohammed Mohammed in a report for West Midlands Strategic Health Authority” and “differences in the approaches used by hospitals to code their activity had a substantial effect on hospital standardised mortality ratios”; and
· the January 2007 CHKS Ltd report (SHK1), entitled “Recording of Clinical Activity at Mid Staffordshire NHS Trust”, states “[t]he trust has a good reputation within the West Midlands for data quality and clinical coding although the PCTs’ [sic] locally have challenged some of the activity data during recent months.” It also states: “The trusts has requested that CHKS undertake an external coding audit to validate that the data which has been recorded accurately reflects the clinical treatment of patients.” The report includes a “[r]eview of data recording, an “[a]udit of clinical coding and case notes”, and a “[c]omparison of data quality a group of peer hospitals” [the peer group of hospitals are those listed above]. The report states that “there did not seem to be a major issue in the capture of admission data” but, although the report goes into considerable detail at the individual diagnosis level in places, I was unable to find any mention of a problem with the coding of palliative care at Mid Staffs. Nor was I able to find any mention of a problem with the coding of palliative care at Mid Staffs in the January 2006 Clinical coding Audit by D & A Consultancy to the trust on clinical coding (Ms Haynes-Kirkbright’s Exhibit SHK5a) entitled “Mid Stafford general Hospital NHS Trust Clinical Coding Audit”, which was also a very detailed report going down to individual diagnosis level, including, for instance, fractured neck of femur. These two reports were submitted to the trust before the Healthcare Commission announced its inspection of Mid Staffs in March 2008. 

32. The coding in England, and also at the Mid Staffs peer group of hospitals, reduced after Q2 2010 and is trending towards the same percent of deaths coded as palliative care as was the case before March 2007. There is also a reduction at the three West Midlands SHA trusts (including at Mid Staffs) but their rate has still not reduced to the level of England or the Mid Staffs peer group of trusts. This change in the percent deaths coded as palliative care occurred just after the CfH Coding Clinic changed the palliative care coding rules again in June 2010 to what seems to be effectively the definition of palliative care that was in operation before the rules were relaxed in March 2007 to allow diagnoses where there “are no effective treatments that can cure the illness” and not needing the patient to have been admitted under a palliative care specialist (ie not necessarily terminal care patients admitted with specialty code 315 'Palliative medicine'). 
33. The March 2007 CfH coding Clinic relaxation of the rules for coding palliative diagnoses (detailed in paragraph 101 of my first statement to the Inquiry) led to a wide range of interpretation in its application because many common diagnoses, such as rheumatoid arthritis or diabetes, might be considered as ‘not curable’ rather than ‘terminal’ and had indeed been interpreted differently in different trusts throughout England, as shown by the much wider range of palliative care coding that ensued after March 2007 than before that date (as shown in my Exhibit BJ96, which shows that in Q4 2005 87% of acute English hospital trusts coded less than 5% of deaths as palliative care, whereas in Q4 2008 this figure had reduced to 43% of acute trusts, with a much wider spread of the percentages of deaths coded as palliative care). Because HSMRs are a measure of adjusted hospital death rates this variation of the interpretation of the way palliative care was coded can have a detrimental effect on monitoring hospital mortality using models that take account of palliative care as an adjustment variable.
34. Sandra Hayes-Kirkbright suggests that I contended that “HSMRs were basically infallible.” I have indicated throughout my statement that we acknowledge that HSMRs have their limitations and this has been our view since they were first published as indicated in our publications. HSMRs are a measure of adjusted in-hospital mortality and it may be that I said that I though that mortality measures are generally more reliable than process measures or morbidity measures. 

35. I can confirm that I am willing to attend the hearing and give further oral evidence for this Inquiry if required to do so.

Statement of Truth

I believe that the acts stated in this witness statement are true.

Signed …[image: image1.png]


………………………

Professor Sir Brian Jarman

Dated…29 July 2011…………………………….

Appendix

Statement to the Inquiry (with the paragraph numbers of my first statement shown at the beginning of each paragraph below)

36. "98. We added an adjustment for whether or not the patient was admitted under the palliative care specialty from the 2007/08 year onwards to the latest complete year 2009/10. The palliative care adjustment was done using any episode that had a treatment function code of '315' in the 2007 Hospital Guide (2006/07 data) and any episode that had a treatment function code of '315' or any 'Z515' ICD10 diagnosis code from 2008 onwards. The palliative care cases were not excluded or adjusted for before that. This addition was made as a result of specific requests from NHS Trusts. 

37. "99. In March 2007 Connecting for Health Coding Clinic changed the coding of palliative care. Part of the instruction was: 

37.1.1. If an inpatient is not admitted under the care of a Specialist Palliative medicine consultant but is receiving support from a member of a Specialist Palliative Care team, this is classed as Specialist Palliative Care Support. For example: Patient has primary pulmonary hypertension. There are no effective treatments that can cure the illness, which requires multiple medicines. The patient is frequently admitted to hospital under a heart and lung consultant because of difficulty breathing. Each period of hospitalisation, requires the Specialist Palliative Care team to work with the heart and lung doctors to treat the symptoms of breathlessness. In order to generate the appropriate HRG in instances where Specialist Palliative Care/ Specialist Palliative Care Support has been clearly identified as such in the medical record, the ICD-10 code Z51.5 Palliative care should be assigned in a secondary diagnosis field."

38. 100. Due to the fact that it could be interpreted for a high proportion of illnesses that "[t]here are no effective treatments that can cure the illness", this permitted some trusts to conclude that this gave them a licence to code a high proportion of illnesses as “palliative care”. This definition is open to a wide range of interpretations (as shown by the variation between English trusts) and that will inevitably have a detrimental effect on monitoring hospital mortality. 
39. 101. I note, however, that a circular from the Connecting for Health Coding Clinic in June 2010 has made a distinction between specialised palliative care (patients on the 'End of Life Care Pathway' admitted under the specialty code 315 'Palliative medicine', who should continue to receive the ICD-10 Z51.5 secondary diagnosis code) and generalised palliative care (patients on the 'End of Life Care Pathway' not admitted under the specialty code 315 'Palliative medicine', not received support from a member of the Specialist Palliative Care team or may not have received 'generalised' palliative care, who should now receive the ICD-10 Z51.8 secondary diagnosis code). I hope this will help to clear up the ambiguity about the coding of palliative care."

40. "165. The new coding manager was, I think, appointed in about July 2007 (the month Mid Staffs was referred to Monitor to start the process of assessment for Foundation Status). Analysis of our data indicated that there was indeed a sudden large change in the coding that occurred at Mid Staffs but not in England as a whole, of factors that might have been expected to reduce the Mid Staffs HSMR value from 2007 Q4/2008 Q1 onwards, the largest effect on HSMR of which was likely to have arisen from the change of palliative care coding. For instance: 

· The change of the average percent palliative care codes for Mid Staffs over this six month period from 2008 Q1 to 2008 Q3 was from 9.7% to 34.3%, compared with the change for all English trusts from 5.8% to 9.1% over the same period: this was associated with a drop in their HSMR. The increase in palliative care coding (in models that remove or adjust for palliative care) would have had the effect of reducing the HSMR and the HSMR at Mid Staffs did reduce after the percent palliative care coding increased. This is shown in slide 7 of BJ46. 

· Similarly there was a change at Mid Staffs in the percent of fractured neck of femur (hip) (#nof) cases coded as a primary diagnosis: between 2004/05 and 2007/08 both the mid Staffs and England percent #nof cases coded as a primary diagnosis was 85-90% and it remained at that level in England in 2008/09 and 2009/10 but at Mid Staffs in those two years it dropped to 52% then 47%. This had the effect of removing 35-40% of Mid Staffs #nof deaths to secondary diagnoses, this reducing their #nof SMR. This is shown in slide 6 of BJ46 [   ]. 

· In addition, from 2007 Q4 onwards Mid Staffs coding of the proportion of cases with a 0 comorbidity score (no comorbidities coded that would score on the Charlson comorbidity index) reduced markedly compared with the average of four high-HSMR trusts outside the West Midlands SHA. The reduction of the percent of admissions with a zero comorbidity score from 2003 Q3-2007 Q3 to 2008 Q3-2010 Q3 was 24% at Mid Staffs and 11% on average for the four trusts with high HSMRs outside the WM SHA. This would have been expected to have had a small effect of reducing the Mid Staffs HSMR relative to the other trusts. The largest increase in the Charlson index score at Mid Staffs took place in 2007 Q2: having initially been lower than the England average, the Mid Staffs average Charlson score was higher than the England value from 2008 Q1 to 2009 Q1, inclusive (from 2007 Q1 to 2009 Q1 Mid Staffs average Charlson score went from 3.3 to 5.4, whereas the England value over the same period went from 4.2 to 4.8). These effects are shown in slides 8 and 9 of Exhibit BJ46 [   ].

41. 166. The Trust appears to have seen a decline (ie an improvement) in their HSMR over the 2007-9 period. The first year of this decline is likely to be due to changes in coding as the fall is mainly due to an increase in expected deaths. However, expected deaths plateaued after that. The rest of the fall in the HSMR from March 2008 to date is due to a reduction in observed deaths and death rates (without a fall in admissions), which coincides with the start of the HCC investigation and the resultant changes in emergency care implemented since then. It should be noted that the most recent statistics remain subject to change. 

42. 167. As mentioned, one explanation of the improvements in the Trust’s figures may be due to the fact that we added an adjustment for whether or not the patient was admitted under palliative care specialty from the 2006/07 year onwards to the latest complete year 2009/10. The palliative care cases were not excluded or adjusted for before that. From the date of the change in Connecting for Health's rules regarding coding of palliative care, March 2007, some trusts with high HSMRs increased their level of palliative care coding. The Mid Staffs % deaths coded as palliative care from 2004 Q2 to 2007 Q4 averaged 0.2% and the Mid Staffs % deaths coded as palliative care from 2008 Q2 to 2010 Q2 averaged 27.1%. This is slide 7 of BJ46 
[  
 ]. The corresponding figures for England as a whole are 3.6% and 11.9%. 

43. 168. As noted, the trust's HSMRs dropped at the time that their palliative care coding increased. Between 2007/08 and 2008/09 the number of expected deaths at Mid Staffs increased by about 50 and at the same time the number of their observed deaths reduced by about 130, a trend that had not been seen in the preceding decade, which would suggest that their mortality reduction programme between those dates had begun to pay off. 

44. 169. Following the expected death rate over time, it rose from the second quarter of 2006 to the first quarter of 2008. This increase seems to have responsible for first part of the fall in HSMR over this period. Some of the increase seems to be due to changes in coding, as the mean comorbidity score for HSMR records rose from 2.8 in 2006-7 to 4.7 in 2008-9 (and is still at 4.7 in 2009-10); real changes in the case mix of admitted patients, although unlikely, would have the same effect. The rest of the fall in the HSMR from the second quarter of 2008 is due to a large reduction in observed deaths and hence also crude death rates (with no significant change in numbers of admissions). This coincided with the launch of the Healthcare Commission’s investigation in March 2008 and its demand for immediate action to improve emergency care in May 2008. The early slides of Exhibit BJ46 [   ] shows these changes.

45. 170. Five or the 147 non-specialist acute trusts had more than 25% of cases coded as palliative care by Q4 2008. Three of the five were West Midlands trusts (Mid Staffs, Walsall and George Eliot) and they had a sudden large changes in their percent palliative care coding between 2008 Q1 and 2008 Q3. The average change of the percent palliative care codes for the three West Midlands trusts over the six month period was from 8% to 46%, compared with the change for all English trusts from 6% to 9% over the same period. These changes occurred at the time that the HCC announced its investigation in March 2008, not at the time of the CfH Coding Clinic changed the rules of coding palliative care in March 2007. This is slide 10 of Exhibit BJ46 [   ]."

46. "178. A paper that has recently been accepted for publication (Bottle A. Jarman B, Aylin P. Hospital Standardised Mortality Ratios: sensitivity analyses on the impact of coding, accepted by 'Health Services Research') includes a 'sensitivity analysis', using 2008/9 data, of the impact on HSMRs resulting from various changes in coding and methodology. The results are listed in the table below for Mid Staffs: their HSMR increases from 92.2 to 99 if the palliative care adjustment is omitted from the calculation. Other coding changes result in a relatively small change of HSMR:

	Normal HSMR
	92.2

	HSMR using 100% of CCS groups
	96.6

	HSMR with no Charlson adjustment
	93.7

	HSMR with no zero length of stay survivors 
	91.3

	HSMR with no Palliative Care adjustment
	99.0

	HSMR with all deaths within 30 days of admission
	94.8"


47. 181. … The methodological change in 2007 that would have had the most effect on the Mid Staffs HSMR would have been the adjustment for palliative care and this would have been compounded by the sudden large increase in the percent of cases coded as palliative care by the trust from the first quarter of 2008.

48. 218. The review draws attention to data quality issues arising from variations in the recording and coding of co-morbidities, and also from variations in clinical coding practice in regard to palliative care, and I agree that there is a need for clearer national guidance particularly with regard to these aspects of the coding.

Evidence to the Inquiry on 13 June 2011 taken from the transcript

49. The relevant extract from my oral evidence to the Inquiry on Day 98, 13 June 2011, is copied below. This extract starts at page 106, line 18:

"Q. Just to see how pure coding can affect things, could we have a look at the tenth slide.

Now, this is headed "West Midlands SHA selected acute trusts [versus] England change of Z515 (palliative care) coding rate." Now, you've told us a bit about this, this morning. The change in the coding, as we can see from this graph, took place in March of 2007. Was there after that nationally a change in the way that the hospitals coded their illnesses which might fall within the term "palliative care"? 

A. Yes, the coding clinic announced in March 2007 that the change of palliative care coding should take place. As I said, it was very variable throughout the country.

And you see with the England figure, which is the darkest of the lines, which goes up most slowly, and reaches a point on the right-hand side just below 20 per cent. There was gradually starting from March 2007 a small increase nationally as trusts began to increase their palliative care coding, that the axis on the left-hand side is the percentage of deaths that are coded as Z51.5 or palliative care. Now, the variation of percentage was very large throughout the country. The overall average was, as you can see, initially in the first few years less than 10 per cent. But four trusts had a very, very sharp, dramatic change. One trust, which is not shown here, was one of the four, and -- it's Medway, actually, and it changed on the quarter that the change of palliative care was introduced in March 2007. So that trust, of the four that made a large change, changed it when there was an announcement. The three other trusts, which are shown here, which are all West Midland trusts, didn't change until March 2008, but they made very dramatic changes from being very low levels, to around 30/40 per cent. 

Q. What you say, just to remind you, in your statement, at paragraph 170 is: "The average change of the per cent palliative care codes for the three West Midlands trusts over the six-month period was from 8 per cent to 46 per cent ..." 

A. Yes. 

Q. " ... compared with the change for all English trusts from 6 per cent to 9 per cent over the same period." And you say: "These changes occurred at the time that the HCC announced its investigation in March 2008." What, in your view, could account for such a dramatic change across the region? 

A. I think this -- these must be factitious figures. They can't be genuine. I don't think they could represent reality. I mean, the only way you could get dramatic changes like that would be if all three trusts suddenly became terminal care hospitals overnight, as it were, which is -- didn't happen and is very unlikely. So how that happened -- and why it didn't happen at the time of the possibility of doing it was announced, is possibly significant, because it happens at the time of the Healthcare Commission in -- announcing their investigation. So they were dramatic changes, which seemed to be not to represent reality, but represent a changing of coding. 

Q. And those changes, for all those three trusts, happened in quarters 1 and 2 of 2008? 

A. Yes, they seem to have -- actually it is quarter 2 that they rise, because they all seem to be lower in quarter 1 in 2008, and then they go up -- they are high in quarter 2 and even higher in quarter 3 2008. 

Q. I mean, unless they're all employing the same coding manager, which I suppose is unlikely – 

A. I think it's unlikely because there is a separate coder for each trust. 

Q. And can –

THE CHAIRMAN: Do you attribute the change to coding? 

A. Yes. 

THE CHAIRMAN: The coding? 

A. Yes, it is -- it is a coding change. I can't see how it could -- as I say, unless they've also suddenly became terminal care hospitals -- hospices overnight, which is -- didn't happen, it is a change of coding, a very dramatic one which only occurred in one other trust, that the one other trust actually did it at the time when the possibility of making a change was announced a year earlier. 

MR KARK: And what would be the effect of this change of coding upon the HSMRs of the trust concerned. 

A. Well, it would -- it would lower the HSMR quite -- probably by about 7 per cent. We -- we -- I do give in my statement a figure for the trust, where it goes to 90 -- at a later year it goes to 92 to 99, and you can calculate roughly what the effect would be, roughly 7 per cent reduction. So in all three -- it would be different, slightly different, in each one. But the one big change is the change of coding of palliative care, because effectively it's almost removing those deaths. It's making -- it's assuming that a large proportion of people are suddenly coded as the palliative care code. 

Q. And of this, in fact Walsall hospital seems to go from just below 10 per cent up to about 78 per cent. 

A. It does, yes. I gather that they had a new coder at that time. I spoke to Mike Browne recently when we lectured together and I had actually -- I did send him an email pointing out that they'd done this, and he'd said to me, "I think they'd had a change of coding -- coder about that time". 

Q. And, sorry, for which – 

A. And I didn't ask any more. 

Q. For which trust was that? 

A. That was Walsall. Mike Browne was the medical director of Walsall, and we were both lecturing, I think about two months ago, and I just said to him "I had sent you an email". He said, "Yes, we had a change of coder", I think it was. But I've -- I've -- I mean I've never actually seen anything like this before, where in one region suddenly this dramatic change of palliative care coding occurs at the same quarter in all three trusts. And these happened to be some of the -- more or less the highest -- some of the highest HSMR trusts in England. And, of course, the West Midlands region is by -- has by far the highest HSMR. And the number of actual deaths can -- has exceeded the expected deaths over the last -- the data we had for the years in 1996/7 onwards is by about -- well over 20,000. And it seems to be an approach that they were using, which was to change the coding in that region. 

THE CHAIRMAN: So you're suggesting a concerted move? 

A. It looks like it was concerted, yes."
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Third Witness Statement of Professor Sir Brian Jarman

I, Brian Jarman of Dr Foster Unit, Faculty of Medicine, Imperial College, 1st Floor, Jarvis House, 12 Smithfield Street, EC1A 9LA will say as follows:

50. I am making this statement in reply to queries sent me by the Inquiry Solicitor on 19 September 2011 regarding the replies that I received to my Supplementary Witness Statement from Sandra Haynes-Kirkbright and Jonathan Pugh at Mid Staffordshire NHS Foundation Trust and also Paul Robinson, Head of Market Intelligence at CHKS. I refer to the relevant paragraphs from each statement below, and comment accordingly. 
Regarding the Supplementary Witness Statement of Sandra Haynes-Kirkbright 

51. Paragraphs 1-7. I cannot comment on, because I do not know, the underlying reason for the changes of coding of palliative care and primary and secondary diagnoses at Mid Staffs.

52. Paragraph 8. There was an initial large increase in palliative care coding in March 2008 (in Q1 2008), when the Healthcare Commission announced its investigation of Mid Staffs. This increased to reach its maximum value in quarter 3 2008. It then reduced after Q3 2008 at about the time (December 2008) that CHKS put into the public domain that it had advised Medway trust how to change its palliative care coding and thus reduce its HSMR value and we then let it be known to some trusts that we would make the change of palliative care coding, with consequent HSMR changes, known. 
53. Paragraph 9. (ii) Palliative care admissions as a percentage will obviously not be the same as palliative care deaths as a percentage of all deaths. 
54. Paragraph 9 (iii) The coding of fractured neck of femur does not 'improve' to meet national standards in any of the Mid Staffs peer group trusts selected by Mid Staffs and CHKS: nor does it 'improve' in English acute trusts as a whole. 
55. Paragraph 9 (iv) I chose the diagnoses at Mid Staffs with the highest death rates for my analyses because these were the ones that were likely to show the greatest reduction in their SMR values if the primary diagnosis was changed to a lower mortality diagnosis. I showed the data with and without combining the three West Midlands trusts. 
56. Paragraph 9 (vi) Regarding the recoding of all deaths that is mentioned, it is possible that if the recoding was only done of all deaths and not of all cases there could be disproportionate change of death coding that did not occur with other cases. 
57. Paragraph 9 (vii) I cannot comment on whether Mid Staffs has improved End of Life Care more than at the average English trust: I have read examples of care at the trust at the time covered by the Public Inquiry and the previous Independent Inquiry that do not give me that impression. 

58. Paragraph 10. I don't think it is relevant to mention the coding in July 2011: I am concerned by the change of coding in the time covered by the Inquiry (i.e. 2005 to March 2009). 

Regarding the Witness Statement of Jonathan Pugh to my Second Statement
59. Paragraph 3. My Exhibit BJ 97C to my Second Statement showed the change of the percentage of deaths coded as palliative care at Mid Staffs compared with the Mid Staffs peer group trusts and England as a whole and shows the much larger increase in palliative care coding at Mid Staffs in 2008 than at the other two groups. Exhibit 97E to my Second Statement showed that the quarterly HSMRs from Q4 2006 to Q1 2008 have very constant HSMR values and together they are significantly higher that the fairly constant trend of quarterly HSMRs from Q3 2008 to Q3 2010. I also comment on this further below.

60. Paragraph 4. The important factor is the percentage of deaths coded as palliative care. My Exhibit 97C to my Second Statement showed that the percentage of deaths coded as palliative care coding at Mid Staffs compared with the Mid Staffs peer group trusts and England as a whole, and the much larger increase in palliative care coding in Mid Staffs in 2008 than in the other two groups. I also comment on this further below.

61. Paragraph 5. The Imperial College HSMR methodology is not Dr Foster intellectual property. The first paper on the subject, describing HSMRs and the methodology of their calculation, was published by researchers from Imperial College in the BMJ on 5 June 1999 (reference BMJ 1999; 318:1515). The HSMRs so calculated are published by Dr Foster and the details of the methodology, with subsequent modifications, has been published on many occasions. The methodology used by Dr Foster for measures in its hospital guide, is different from the HSMR methodology and is available on the Dr Foster website. 
62. In an email to Nigel Edwards dated 11 December 2008 Dr Paul Robinson, Head of Market Intelligence at CHKS says: "Our review of coding at Medway NHS Foundation Trust found that end-of-life care was recorded for only eight per cent of deaths, when the actual proportion should have been 37 per cent. We believe that the hospital mortality index should exclude these cases and, by making this adjustment, Medway's mortality index reduced by just over a third." 

63. The CHKS press release dated 11 December 2008 stated: "CHKS carried out a review of coding at Medway NHS Foundation Trust and discovered that only eight per cent of deaths were being recorded as end-of-life care when the actual proportion of end-of-life deaths should have been 37 per cent. Adjusting the mortality index to exclude these deaths reduced the hospital’s score by just over a third…" 

64. The evidence given to the Inquiry was that CHKS advised Mid Staffs about its coding – for example the evidence of Dr Helen Moss on 28 March 2011 (at page 164, lines 11-14 of her transcript) reads: “What happened was that the CHKS reviewed the data: “Coders audited a sample of HSMR patient notes, resulting in 80 per cent having primary diagnosis recoded”.” 

65. Paragraph 6. I refer back to my comments made above and to Exhibits BJ97A and BJ91E to my Second Statement. The percent deaths coded as palliative care at Mid Staffs changed from under 1% (Q4 2004 to Q4 2007) to 20-35% (Q2 2008 to Q1 2011). The HSMRs range changes over the same periods were from 100-136 (Q4 2004 to Q4 2007) to 86-91 (Q2 2008 to Q1 2011). I understand that there was also a mortality reduction initiative at Mid Staffs during the latter period.

66. Paragraph 8. The distributions of the data in my Exhibit BJ96 to my Second Statement are nowhere near normal distributions. The peer group of 9 comparable trusts was decided by CHKS and Mid Staffs according to the CHKS report dated January 2007 entitled “Recording of Clinical Activity at Mid Staffordshire NHS Hospitals Trust.” (Sandra Hayes-Kirkbright’s Exhibit SHK1). 
67. Paragraph 9. Mid Staffs is grouped with the other two West Midlands SHA trusts because several of the graphs deal with the variation of those three trusts both individually and together and compare them with the England data.

68. Paragraph 11. The table below shows for Mid Staffs and England the number of observed deaths, number of palliative care deaths and the latter as a percent of the former (the denominator) over the quarters from before Connecting for Health announced the palliative care coding revision in March 2007 to the quarter after the CHKS December 2008 press release regarding the effect of changes of palliative care coding on HSMRs and our making public that we would be calculating and making public this effect for individual trusts. The proportionate increase in the percentage palliative care deaths is greater than that of the observed deaths and this is more pronounced in Mid Staffs than in England.

	 
	Mid Staffs
	Mid Staffs
	Mid Staffs
	England
	England
	England

	 
	Deaths in Final Spell
	Palliatives care deaths
	% Palliative care
	Deaths in Final Spell
	Palliatives care deaths
	% Palliative care

	2006-Q4
	260
	1
	0.4%
	60540
	3074
	5%

	2007-Q1
	285
	0
	0%
	66613
	2909
	4%

	2007-Q2
	273
	3
	1%
	57798
	3775
	7%

	2007-Q3
	270
	2
	1%
	53739
	4172
	8%

	2007-Q4
	292
	1
	0%
	60225
	4349
	7%

	2008-Q1
	319
	31
	10%
	64131
	4456
	7%


	2008-Q2
	261
	67
	26%
	57225
	4610
	8%

	2008-Q3
	210
	72
	34%
	52515
	5382
	10%

	2008-Q4
	258
	74
	29%
	64088
	6326
	10%

	2009-Q1
	268
	73
	27%
	64330
	6528
	10%

	Increase
	3%
	7200%
	6982%
	6%
	112%
	100%


69. Paragraph 12. Several of my exhibits, for example Exhibit BJ97 to my Second Statement, together with the table above, indicate the higher level of coding of palliative care deaths at Mid Staffs compared with other trusts and with England overall. I understand that Mid Staffs had a mortality reduction programme and this may have been effective after the dates shown above. 
70. I noted that Dr Philip Coates gave evidence to the Inquiry on 2 March 2011, stating (at page 164 of his transcript) "The second thing is that we had our data analysed by CHKS, which is one of the other data manipulators in the field, who suggested to us that we did not have a mortality problem. And I think that gave us inappropriate and false reassurance. We knew that certain other trusts very nearby used the CHKS system and they had similarly had a less than satisfactory Dr Foster's report, where the CHKS report had said exactly the opposite. So I fully accept that we should have been looking at quality of care, but I think we were misled by the alternative analysis by CHKS and, I think, the unwillingness to think that we were doing a bad job." 
71. Also, in his evidence Mr Peter Blythin from WM SHA, said on 11 April 2011, (page 172 of his transcript): "Of particular note are the completeness and accuracy of coding, limited community provision of palliative care services and comparisons with a different methodology (CHKS) resulting in quite different mortality rates." 
72. Dr William Moyes in his evidence on 31 May 2011, (page 192 of his transcript), said: "I mean, the CHKS report, as I recall it, was quite firm in saying that they thought that the prime cause, maybe not the only cause but the prime cause was coding. And I think that that was also accepted, if I remember rightly, by the SHA as being a reasonable explanation."
73. I do not feel it is necessary to comment on the witness statement of Paul Robinson.
Statement of Truth

I believe that the facts stated in this witness statement are true.

Signed: [image: image2.png]



Professor Sir Brian Jarman

Dated: 22 September 2011.
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Fourth Witness Statement of Professor Sir Brian Jarman

I, Brian Jarman of Dr Foster Unit, Faculty of Medicine, Imperial College, 1st Floor, Jarvis House, 12 Smithfield Street, EC1A 9LA will say as follows:

1. I wish to comment on a number of points that have arisen during the Inquiry that may be relevant to my evidence. 
Regarding an alert for the mortality of ‘Excision of colon and/or rectum’ operations at the trust 
2. On 27 June 2011, page 189, during the evidence of Mr John Black, President of the Royal College of Surgeons, it was stated that the problems with bowel surgery were not detected by the Dr Foster data analysis: 

	3. 18 Q. Do you know anything about or do you use Dr Foster's

	4. 19 toolkit?

	5. 20 A. I'm very familiar with Dr Foster's toolkit. You will

	6. 21 notice that Dr Foster's toolkit at the time of this

	7. 22 case-note review did not pick up any -- any excess

	8. 23 mortality.


In fact an alert would have shown up in the Dr Foster RTM (real time monitoring) system at the 1% false alarm rate for ‘Excision of colon and/or rectum’ in September 2008 – see my Exhibit BJ98 [            ]. We would not have sent this alert as one of our monthly mortality alerts from Imperial College to the chief executive of the trust because it did not ‘signal’ at the strict 0.1% false alarm rate. In addition to the alert the standardised mortality ratio (SMR) for ‘Excision of colon and/or rectum’ was also significantly high at the trust in both 2004 and 2008 – see my Exhibit BJ99 [             ].

Regarding publication of HSMRs in national newspapers
4. There have been statements during the Inquiry (for instance, on 15 September 2011 during the evidence of Mr David Flory, CBE, and on 3 October 2011 during the evidence of Mrs Toni Brisby) that the HSMRs were published nationally for the first time in the Telegraph in April 2007. In fact, as stated in my first statement, paragraph 51, the HSMRs were published by Dr Foster in the Good Hospital Guide every year from 2001 (although with limited circulation in 2005/6). A Google search shows tens of thousands of references to these publications, most being to the publication in 2001, and the least to 2005/6. The publications were discussed with the Department of Health from 2001 onwards (as mentioned in my first statement paragraphs 102-4). When Dr Foster published the first Good Hospital Guide in the Sunday Times in January 2001, Alan Milburn, the secretary of state for health, gave an interview to the Sunday Times in which he talked about the need for the NHS to stop being a 'secret society'. "The National Health Service," he said, "belongs to the public. The public have a right to know how their hospitals perform."
I have clarified with Roger Taylor that Dr Foster have, certainly since 2003, written to trusts before publication to warn them of the intended publication of HSMRs by Dr Foster in the national newspapers. My Exhibit BJ100 [          ] is an email exchange, dated 19 September 2011, that I had with Roger Taylor on this subject, in which he says: “We have always written to trusts in advance of publication telling them their hsmr. However this used to be done only one week before publication. This certainly happened in 2007 and would have included mid-staffs.” The dates of publication and the national newspapers are shown below:

	Publication date
	Newspaper

	21-Jan-01
	Sunday Times

	10-Mar-02
	Mail on Sunday

	6-Apr-03
	Sunday Times

	29-Mar-04
	Sunday Times

	16-Dec-05
	Telegraph?

	1-Mar-06
	Dr Foster/Saga

	24-Apr-07
	Telegraph

	17-Nov-08
	Telegraph

	29-Nov-09
	Observer

	28-Nov-10
	Observer


Regarding CQC investigations of trusts

5. In paragraph 146 of my first statement I made the comment: “This inspection [of Basildon and Thurrock NHS Foundation Trust] was not an investigation with the thoroughness of the HCC investigation at Mid Staffs.” Also, in paragraph 224 I stated: “With the changed attitude towards investigations at the CQC compared with that of the HCC I do not anticipate that the Pennine trust will be thoroughly investigated, as was the case with Mid Staffs, despite the mortality alerts, high HSMR and patient concerns.” Basildon & Thurrock and Pennine were two of the trusts with high HSMRs that I had emailed Andy Burnham about in March 2010 (paragraph 145 of my first statement and my Exhibit BJ35). I believe that I may have been unfair in my comments about the current CQC attitude to investigations because I noted in the statement of Rona Bryce on 4 October 2011, in her Exhibit RB13, a letter, dated 19 August 2011, from Bevan Brittan to the Inquiry solicitor on behalf of the CQC that stated, on page 10 of the letter [WS0000073880]; “In this respect [concerning the use of investigations], the CQC wish to highlight that, since the time of giving its oral evidence to the Inquiry, it has initiated two investigations, one at Barking, Havering and Redbridge University Hospitals NHS Trust, in relation to emergency care, elective care and maternity services, and one at United Lincolnshire Hospitals NHS Trust in relation to the care and welfare of people using services and meeting nutritional needs.” These two trusts were also in the list of 25 trusts with significantly high HSMRs that I emailed Andy Burnham about in March 2010. Because of these two investigations and the trusts’ significantly high HSMRs during the years covered by this Inquiry I show their HSMRs and observed – expected deaths in my Exhibits BJ101 [            ], for Barking and Havering, and BJ102 [             ], for United Lincolnshire. 

Regarding ‘normal’ HSMRs and the new ‘standardised hospital mortality indicator’
6. Sir Bruce Keogh, in his evidence to the Inquiry on 20 September 2011, page 162, noted that there are two main differences between our ‘normal’ HSMRs and the new ‘standardised hospital mortality indicator’ - one being that the latter are based on 100% of in-patient deaths and not 80%, as is the case for our ‘normal’ HSMRs (see paragraph 213 of my first statement). 

Sir Bruce said, on page 162: “And that's how we ended up with what we have now -- we are now about to call the standardised hospital mortality indicator. There are two key differences with that indicator. The first is that whereas, if I can call it, the Dr Foster HSMR only looks at about 80 per cent of diagnostic codes, the new indicator looks at all. And the second thing is that it also looks at people who die outside hospital within 30 days of admission.” On page 170 he says:
“A….Now, we've run the Mid Staffs data through both of those models, and it's an outlier in both. 

Q. Do you remember for how many years? 

A. No, I don't. I'm sorry.”
My Exhibit BJ103 [             ] illustrates the small difference between 100%- and 80%-deaths adjusted mortality measures for Mid Staffs and shows that the trust is an outlier on both measures for about 10 years, with the higher adjusted death rate, where they differ slightly, being with the new 100%-deaths measure.

Regarding the use of HSMRs and mortality alerts by SHAs
7. I have made reference in my evidence to whether our monthly mortality alerts (that we send from Imperial College to the chief executives of trusts) are copied to, or used by, SHAs. I was sent an email by Paul Aylin on 23 September 2011 that attached a letter that was sent by Peter Blythin, director of nursing and workforce at the West Midlands SHA, to Steve Jones, Chief Executive of the ‘Arden Cluster’ on 21 September 2011. It has figures for an ‘HSMR’ (I am not sure if they are our ‘normal’ HSMRs or some other form of ‘HSMR’) for three West Midlands trusts. It mentions “CQC Mortality outlier Alerts Sep 10 – Aug 11”. I believe that these may be the monthly mortality alerts that we have sent to the trusts mentioned and copied to the CQC. The letter is my Exhibit BJ104 [             ]. The three trusts are shown below together with the dates (as year-month-day) of the monthly mortality alerts that we have sent from Imperial College to the chief executives of those trusts.

	
	 
	 
	Alerts copied to CQC
	Alerts copied to CQC

	RLT
	George Eliot Hospital NHS Trust
	1
	2011-09-19_RLT
	 

	RJC
	South Warwickshire General Hospitals NHS Trust
	2
	2010-12-02_RJC
	2011-01-11_RJC

	RKB
	University Hospitals Coventry and Warwickshire NHS Trust
	1
	2011-01-11_RKB
	 


I emailed Paul Aylin on 5 October 2011 to ask him if he knew what the letter was all about and he replied “I don’t know anything about it.” I therefore emailed Chris Sherlaw-Johnson, our main statistical contact at the CQC, on 6 October 2011 to ask him if he could clarify the situation. He replied – see my Exhibit BJ105 [         ] - on 7 October 2011 to say: “I am a bit confused too. Their list of alerts almost matches yours (your George Eliot alert is a bit later) and we never sent any of our own to these trusts over that time. The SHA uses the UHB HED system a lot which purports to replicate HSMRs and generates alerts using HRGs to try and anticipate our own and I wonder how much of this is output from that system. We would be concerned if they are claiming that such outputs are "CQC alerts" and I don't know how you would feel about their "HSMRs".

 
Whatever these alerts are, it needs to be clarified whether they truly are yours or something from HED. As you say this would otherwise lead to confusion and trusts not knowing what to believe.” 
I believe that it could be confusing for trusts if there are three different versions of HSMRs – (1) our ‘normal’ HSMRs, (2) the Department of Health’s ‘standardised hospital mortality indicator’, and (3) a measure that “purports to replicate HSMRs” mentioned by the West Midlands SHA in the letter mentioned above (my Exhibit BJ104). One solution would be if the name of (2), the DH measure, were to indicate that it includes deaths following hospital treatment. 

It could also be confusing if SHAs send our monthly mortality alerts to trusts calling them “CQC Mortality outlier Alerts” but the CQC says they are not their CQC mortality alerts.

Statement of Truth

I believe that the facts stated in this witness statement are true.

Signed: [image: image3.png]



Professor Sir Brian Jarman

Dated: 7 October 2011.




24 November 2011




THE MID STAFFORDSHIRE NHS FOUNDATION TRUST INQUIRY 

___________________________




Comments of Professor Sir Brian Jarman on the Closing Submission and oral evidence of West Midlands Strategic Health Authority
1. I wish to comment on the SHA's Closing Submission and the oral evidence on behalf of the SHA on 22 November 2011. First I will comment on the Closing Submission and then on the oral evidence.
2. The main points that I wish to make are regarding the Closing Submission are:-
2.1. The SHA incorrectly stated that HSMRs were not published until 2007. This is relevant because, for instance, Sir Bruce Keogh agreed that Mid Staffs would have been spotted earlier if HSMRs had been monitored earlier [123/173/1]. 

2.2. I wrote in my 2nd and 3rd statements that: "I cannot comment on, because I do not know, the underlying reason for the changes of coding of palliative care and primary and secondary diagnoses at Mid Staffs." 

2.3. In my second statement I said that I was unable to find any mention of a problem with the coding of palliative care at Mid Staffs in the January 2007 CHKS report to the trust. Several witness state that CHKS advised Mid Staffs regarding their coding and Dr Paul Robinson's witness statement indicates that after their January 2007 report CHKS advised the trust about making 'improvements' in their coding. Also, CHKS wrote to six trusts in 2008 saying "differences in the approaches used by hospitals to code their activity had a substantial effect on hospital standardised mortality ratios" and later in 2008 issued a press release describing its review of the coding of end-of-life deaths at Medway that had the effect of reducing its HSMR value.
2.4. The SHA does not challenge any of the figures that I gave on palliative care coding changes (that I illustrate in a table) and primary/secondary diagnosis changes at Mid Staffs and the other trusts and the consequences of those changes on HSMR values (not on the actual number of deaths).

SHA Closing Submission Preamble Page (iv)

"(v) The first time publication of Dr Foster HSMRs in a national newspaper in April 2007;"

SHA Closing Submission Section A

Section A page 6

· "The SHA was not aware of any concerns regarding the quality of services provided by the Trust before Dr Foster Intelligence published its Hospital Guide in April 2007."

BJ Response

3. In my first statement, paragraph 51, I point out that the HSMRs were published by Dr Foster in the Good Hospital Guide every year from 2001 (with limited circulation in 2005/6). A Google search shows thousands of references to these publications, most being to the publication in 2001, and the least to 2005/6. We discussed the HSMRs given in the publications with the Department of Health from 2001 onwards (see my first statement paragraphs 102-4). When Dr Foster published the first Good Hospital Guide in the Sunday Times in January 2001, Alan Milburn, the secretary of state for health, gave an interview to the Sunday Times in which he talked about the need for the NHS to stop being a 'secret society'. "The National Health Service," he said, "belongs to the public. The public have a right to know how their hospitals perform." 

The dates of the publication of HSMRs, as shown in my fourth statement were:

	Publication date
	Newspaper

	21-Jan-01
	Sunday Times

	10-Mar-02
	Mail on Sunday

	6-Apr-03
	Sunday Times

	29-Mar-04
	Sunday Times

	16-Dec-05
	Telegraph?

	1-Mar-06
	Dr Foster/Saga

	24-Apr-07
	Telegraph

	17-Nov-08
	Telegraph

	29-Nov-09
	Observer

	28-Nov-10
	Observer


4. A paper accompanying the Department of Health email [DH0067000176] dated 30 April 2009, "Subject Mid-Staffs Q and A" regarding "any lines that are actually put out" [DH00670000147] - shown as part of Sir Bruce Keogh's exhibit BK49 - was prepared by the Department of Health for the minister of health MS(H), Ben Bradshaw, to respond to the Healthcare Commission report published on 18 March 2009. It stated [DH00670000183] that "The first Dr Foster report was published in April 2007." However, the same Department of Health document also acknowledged that The Good Hospital Guide [which always had HSMRs] was actually first published in 2001:-

"i) The HC’s Investigation 
What was the process leading up to the HC’s Investigation? 
- (First para here is further background if needed)
- (In January 2002 there was a critical report by CHI — the then regulator. CHI subsequently checked progress against its report and in 2003 awarded the 
Trust 3 stars — its highest rating. The following year, the CHI rating fell to zero stars — not because of staffing or emergency care but waiting times. Between then and 2007 there was a slow but steady improvement in the independent ratings by the regulator.) 
- In April 2007, the Dr Foster’s Good Hospital Guide classified the Trust as 
having a High Hospital Standardised Mortality Rate. (The Good Hospital 
Guide was first published in 2001)"

5. Miss Cynthia Bower acknowledged [73/117/17] that HSMRs were 'publically available' and says in paragraph 115 of her statement: "To the best of my knowledge this [2007] was the fifth year of publication of the Dr Foster report, and I know of no SHA producing a comprehensive response or looking into the HSMRs."
6. Dr Shukla, at the 29th May 2007 SHA Board meeting [SHA0043000081] (exhibit PWS9), "explained that Dr Foster produces a yearly 'Good Hospital Guide'." 
I believe that the SHA Closing Submission wrongly refers to "[t]he first time publication of Dr Foster HSMRs in a national newspaper in April 2007."

7. A possible reason why "any lines that are actually put out" [DH00670000147] included the statement that "[t]he first Dr Foster report was published in April 2007" may relate to the evidence of Sir Bruce Keogh, [123/172/4]:
"Q. …This is to you from Professor Barry McCormack, who I think was chief analyst in the policy and strategy directorate of the Department of Health, and if we go over the page, there's this comment in the last few lines of the first paragraph:

"I note that the [Healthcare Commission] only began analysing mortality in summer 2007 -- ten years after Bristol, and the recognition that HSMR monitoring was desirable. This appears less than acceptable, and if so constitutes a form of analytical system failure." Now, that comment is made about an organisation of which in fact at the time you were a commissioner. Do you accept that it was an analytical system failure, in that the HCC should have been doing that sort of work at least from three years before? 

A. The short answer is, no, I don't accept that. But what I do accept is that some -- they might have broadened their methodology. But actually the Healthcare Commission had a very good analytical department that was doing quite a lot of analysis on exactly the same sort of data and scanning, looking for outliers. And, indeed, there was Dr Foster who bought the HSMRs to the Healthcare Commission's attention. The Healthcare Commission conducted its own analysis and so on and so forth. So I don't accept that the Healthcare Commission were responsible for an analytical failure there in the sense that they weren't doing it this particular way. 

Q. But it did have this effect, didn't it? If it had been doing that work earlier and the data was available earlier -- 

A. Yeah. 

Q. -- Stafford would have been spotted earlier, wouldn't it? 

A. I guess that's fair comment."

8. Sir Bruce Keogh's view of the value of HSMRs is stated in the same exhibit BK49 [DH00670000189]:

'As Sir Bruce Keogh, NHS Medical Director has said, “It would be irresponsible of trust boards not to investigate high mortality ratios. It is a moral and social duty for all healthcare organisations to know what they’re doing and how well they're doing it. The Hospital Standardised Mortality Ratio (HSMR) is one of many measures that will help them do this, but it is not enough on its own. The HSMR is an aggregate measure of mortality for the organisation and hence a rather blunt, but useful, indicator of trouble. We would expect trust boards to examine each of its component parts along with other specialty specific data to reassure themselves not only that there are no problems in any of their clinical services but that services are improving.” '

SHA Closing Submission Section D 

SHA Closing Submission Section D - paragraph 45

"45. With regard to this latter point, Mid Staffs Trust had also informed the SHA of the perceived discrepancy in relation to Dr Foster’s own figures: two months previously to the publication of the HSMR of 127, the Trust had been told by Dr Foster that the figure was 114. The Inquiry is now aware of the reasons for this, which were twofold: every year Dr Foster apparently “re-baseline” to reflect the fact that national mortality rates fall year on year. In addition, however, the Dr Foster methodology for calculating HSMRs was “changed significantly” that year to take into account a wider range of factors in calculating HSMRs, including co-morbidities and palliative care [see Roger Taylor’s statement dated 20 May 2011 at paragraph 31]. Those reasons were not known at this time (though the results of a meeting between Mid Staffs and Dr Foster were subsequently shared with the SHA) and thus it is submitted that: first, the SHA reasonably required the Trust to ascertain the reason for the change; and secondly, against the background of uncertainty and controversy already existing, this added factor must have reasonably caused further confusion." 
BJ Response

9. I make it clear in Paragraph 69 of my first statement that the need to rebase the latest months of HSMRs data (to make the England value 100) was known and the trust had the option "to not reset the national HSMR to 100 each year but to choose a fixed year (rather than the 'data year') baseline reference year for calculating HSMRs." This would have permitted it to see its HSMR trend without the need to rebase the data. In addition, we now know of the considerable recoding of palliative care and changed pattern of primary/secondary diagnoses by the trust starting in March 2008 and this would also, as detailed in my second statement, have changed the Mid Staffs HSMR values (see, for example, my exhibit BJ92). 

SHA Closing Submission Section D - paragraph 111

"(v) Criticisms of the WMSHA made by Professor Jarman and Dr Foster Intelligence 
111. We refer to two suggestions made by Professor Jarman relating to the conduct of the 

WMSHA both of which are strongly denied. 

"112. The first is the suggestion that WMSHA were instrumental in encouraging Trusts not to work with Dr Foster [see the evidence of Professor Jarman and of Janice Lyons, the Regional Business Manager at Dr Foster Intelligence]… " 
BJ Response

10. I quoted what I was told by Janice Lyons and thought I should mention it to the Inquiry. She has made a statement to the Inquiry regarding her comment.

SHA Closing Submission Section D page 172-paragraph 113-4

"113 The second is the suggestion (implied but nonetheless very clear) by Professor Jarman that WMSHA were involved in coordinating or dictating unethical coding policy, in particular in relation to palliative care coding, at some of the Trusts in its area. 
"114. WMSHA did not have any role in coordinating or dictating clinical coding policy at any NHS Trust in the West Midlands nor has it been involved in any activity to encourage or support Trusts to change their coding practices." 

BJ Response
11. In both my second and third statements to the Inquiry I state that "I cannot comment on, because I do not know, the underlying reason for the changes of coding of palliative care and primary and secondary diagnoses at Mid Staffs."

SHA Closing Submission Section D page 172-paragraph 115

"115. Professor Jarman is factually incorrect in stating that WMSHA had “worked with” [at paragraph 7 of his supplemental statement dated 29 July 2011] or “used” [at his paragraph 27] or “employed” [at his paragraph 32] CHKS at any time during the relevant period. The “evidence” he purports to rely on is contained in his paragraph 7, where he quotes the letter which Peter Blythin and Dr Shukla wrote to Martin Yeates on 24 May 2007 following their meeting with the Trust on 16 May. That letter simply quoted what the SHA had been told by the Trust and does not comment upon it. WMSHA did not employ CHKS or anyone else to advise on coding and there is no evidence that they did. In that regard, we highlight the supplemental statement from Steve Allen dated 23 September 2011." 

BJ Response

12. In my second statement I said that I was unable to find any mention of a problem with the coding of palliative care at Mid Staffs in the January 2007 CHKS report to the trust and this is confirmed by a statement from CHKS [118/99/25]. However, several witness to the Inquiry have stated that CHKS advised Mid Staffs regarding their coding:-
13. Dr Philip Coates stated [50/164/15]: "The second thing is that we had our data analysed by CHKS, which is one of the other data manipulators in the field, who suggested to us that we did not have a mortality problem. And I think that gave us inappropriate and false reassurance. We knew that certain other trusts very nearby used the CHKS system and they had similarly had a less than satisfactory Dr Foster's report, where the CHKS report had said exactly the opposite. So I fully accept that we should have been looking at quality of care, but I think we were misled by the alternative analysis by CHKS and, I think, the unwillingness to think that we were doing a bad job." 

14. Mr John Newsham stated [60/167/19]: "A. Yeah, we were independently audited by CHKS I think was the organisation, and then after that the lady who was with that organisation. And she -- we -- our coding manager retired and this lady covered in the interim, whose name, I'm afraid, I can't remember, and she undertook that type of quality of coding audit while she was at the trust. Q. I mean, did your review reveal that there had been significant problems with coding? A. With the depth, yes."

15. Dr William Moyes in his evidence on 31 May 2011, (page 192 of his transcript), said: "I mean, the CHKS report, as I recall it, was quite firm in saying that they thought that the prime cause, maybe not the only cause but the prime cause was coding. And I think that that was also accepted, if I remember rightly, by the SHA as being a reasonable explanation." and also [93/16/6]: "Q. We looked at what Monitor did know yesterday, and I don't want to retread old ground, and I am sure nor do you. But one of the issues we were looking at was the HSMR. You told us that you were aware that the trust had commissioned research by a company called CHKS. A. That's right."

16. Dr Helen Moss's exhibit HM40 is the Board to Board meeting on 5 December 2007. The reference during Dr Moss's evidence [62/164/11] is: 'What happened was that the CHKS reviewed the data: "Coders audited a sample of HSMR patient notes, resulting in 80 per cent having primary diagnosis recoded. Depth of diagnosis was revealed to be significantly less than peer group, indicating low levels of data capture coding." ' The relevant part of the actual document HM40 [MON0030001238] states: "Towards the end of 2006 the trust started to have some concerns about clinical coding following an internal audit review and commissioned CHKS to undertake a review of coding at the trust. We understand the outcome of this review was that CHKS reported a lack of quality and depth in coding at the Trust which, if resolved, could amount to an additional income of c. £2.9m p.a."

17. Miranda Carter's exhibit MC8 is quoted during her evidence [89/39/19]: "The trust received a 127 mortality rate for 05/06 from Dr Foster ... The CHKS coding review commissioned by the trust highlighted quality and depth of coding as issues especially poor coding of co-morbidities." 

18. Mr David Hill mentions [89/169/11]: "I equally remember reviewing the CHKS report that they commissioned in order to understand what it actually resulted in,…"

19. Mr Warren Brown's statement, paragraph 91, quoted during his evidence, states [118/98/12]: "Mid Staffs commissioned a review and analysis of data by CHKS which concluded that its mortality rate was below the national average and it had problems with coding, including low levels of data capture. Mid Staffs implemented an action plan to respond to the issues highlighted by CHKS and met with the West Midlands SHA on 16 May 2007 to discuss the outcome of the review." Later in his evidence [118/99/12]: "Q. Can I ask you this. You mention a review by CHKS. What's the basis of your information about what CHKS had done? Do you remember where you got that from? A. Yes. I got it from documentation -- sorry. What -- what I said there is retrospective in preparing for this inquiry. My source for that paragraph is documentation from the SHA that was available at the time, which said, to my mind, that the SHA had identified there may be a problem, got in independent people to look at it and concluded that there wasn't a problem." A little later in the evidence it is stated [118/99/25]: "Q. Right. We've in fact obtained a statement from CHKS, who revealed to us that the only report the trust commissioned was in fact in January of 2007. It was commissioned in 2006, reported in January of 2007, no further report was ever prepared by them in relation to the April figures." 

20. The following exchange took place during the evidence of Mrs Toni Brisby [129/73/5]: "A….We knew our coding was poor, and that was certainly the findings of Mohammed Mohammed and CHKS that it was about coding, it wasn't reflecting anything support substantive. So, as I say, it was a starting point. 

Q. You say that in your statement and Martin Yeates says that in his statement, but the statement from Paul Robinson, who was the head of market intelligence at CHKS, says that: "CHKS in 2006 was commissioned by the trust to undertake an audit of the recording of outpatient and inpatient clinical activity ..." Because the trust thought it was losing money under PbR, and the work was reported on in January 2007. He says: "I can confirm that in preparing the report no work was undertaken in relation to the trust's HSMR and no opinion was asked for in relation to the level of mortality at the trust." Had you been under the impression that CHKS had specifically commented upon mortality in relation to the April 2007 figures? 

A. Yes, I had. 

Q. Where did that come from? 

A. I'm not sure. It was certainly reported to the board."

21.  In paragraph 14 of her statement Sandra Haynes-Kirkbright, the Mid Staffs coder, states: "In 2006/07, the Trust had undertaken a project to review the problems with Clinical Information and Coding. Jill Krynicki from CHKS had undertaken quite a bit of work in identifying some of the issues I identify above. She had been here off and on for a little over 6 months from what she told me." The 42 page CHKS Ltd report is dated January 2007 (exhibit SHK1), and it is entitled “Recording of Clinical Activity at Mid Staffordshire NHS Trust.” It states: “The trusts has requested that CHKS undertake an external coding audit to validate that the data which has been recorded accurately reflects the clinical treatment of patients.” The report includes a “[r]eview of data recording, an “[a]udit of clinical coding and case notes”, and a “[c]omparison of data quality a group of peer hospitals” [the peer group of hospitals that Mid Staffs chose as suitable for comparison purposes]. 

22. In summary, the Inquiry counsel said that "the SHA … engaged CHKS" and CHKS "was at one stage employed to do some analysis .., Dr William Moyes agreed that the trust "commissioned research by a company called CHKS", Mr John Newsham uses the phrase "independently audited by CHKS", the Board to Board meeting on 5 December 2007 (HM40) states that the trust "commissioned CHKS to undertake a review", Miranda Carter's exhibit MC8 mentions the "…CHKS coding review commissioned by the trust", Mr David Hill mentions "…the CHKS report that they commissioned...", Mr Warren Brown says "Mid Staffs commissioned a review… "Dr Philip Coates says: "…we had our data analysed by CHKS…." Steve Allen's email talks of the CHKS "analysis of West Mids deaths", and Dr Philip Coates says: "other trusts very nearby [therefore presumably in the SHA] used the CHKS system." Sandra Haynes-Kirkbright mentions a report (her exhibit SHK1) from CHKS dated January 2007 and this is likely to be the report that was commissioned from CHKS. Dr Philip Coates' evidence states that CHKS also "worked with some of the West Midlands SHA trusts including Mid Staffs." In Dr Paul Robinson's statement to the Inquiry he says in paragraph 5: "Following on from the report sent to the Trust in January 2007 (Exhibit PR1) CHKS was asked to undertake a further discrete task …" and his exhibit PR2 is "a copy of the letter of instruction", part of which mentions "Coding…Advise coding team on improvements to the coding process …" 

23. At the 29 May 2007 SHA Board meeting Dr Shukla presented the West Midlands SHA Quality and Safety report [SHA0043000081] (exhibit PWS9) that states: "4. Some trusts have compared their data from Dr Foster with analysis by a company called CHKS and this shows quite different mortality rates in most cases significantly lower." That report states [SHA0043000080/81]: "The coding issues related to incompleteness of coding that resulted in incorrect coding of the main primary diagnosis; incompleteness of coding of co-morbidities and incompleteness of coding for palliative care speciality."

24. My exhibits BJ87 and BJ88 show that CHKS wrote to six trusts in November 2008 to say "differences in the approaches used by hospitals to code their activity had a substantial effect on hospital standardised mortality ratios" and in December 2008 issued a press release saying: "End-of-life care is significantly distorting published measures of hospital performance by eight times" and "The risk adjustment of mortality (used to produce a hospital standard mortality rate, or HSMR) is meant to be a measure of the risk of patients dying, given their condition on admission. Patients who are not being identified as being given end-of-life care will clearly distort this and any relative ranking will be affected by the extent of their identification." And: "CHKS carried out a review of coding at Medway NHS Foundation Trust and discovered that only eight per cent of deaths were being recorded as end-of-life care when the actual proportion of end-of-life deaths should have been 37 per cent." My exhibit BJ84 and BJ85 show that there was indeed a large increase in palliative care coding at Medway in 2007 Q2 (when CfH announced their relaxation of palliative care coding).

25. In paragraph 32 I say: "Medway and the West Midlands SHA both employed CHKS to advise them on their clinical coding." This sentence is not correctly worded: in my statement I usually used the term 'Medway' for the 'Medway trust' and I should have made it clear that I was referring to trusts by saying "Medway trust and the West Midlands SHA trusts…". 

SHA Closing Submission Section D -paragraphs 116-118

"116. The evidence obtained by the Inquiry from Walsall, Mid Staffs and George Eliot makes it clear that each Trust was responding to events and guidance in different ways; there is no suggestion of coordination by the SHA or anyone else. Rather, there is ample evidence of individual coding responses by each Trusts’ coders and clinicians. 
"117. It was up to individual Trusts to employ whom they chose to advise on coding. The fact that some went to Dr Foster and some to CHKS simply reflected the fact that they were the dominant competitors in the market for mortality statistics at the time. 
"118. In the light of the foregoing and all of the evidence now available to the Inquiry (including from Sandra Haynes-Kirkbright and Jonathan Pugh at the Trust, Walsall Healthcare NHS Trust and George Eliot Hospital NHS Trust, and Mr Allen) we trust that the Inquiry is satisfied that there is no basis for Professor Jarman’s implication that West Midlands SHA were in any way involved in coordinating coding policy. "
BJ Response

26. It is difficult to make a specific reply to the statement that "each Trust was responding to events and guidance in different ways." The SHA do not refute the figures that I gave in my statements regarding the changes of coding of palliative care deaths. 

27. The response I received to my statement was different from each of the three trusts. Walsall, in their Board report dated 7 July 2011, stated that they recognised that the Trust was “overusing the palliative care codes.” The response of George Elliott was that I had made an error with my palliative care coding figures (taken from Dr Foster) because that trust's figures (also from Dr Foster) showed much lower rates of palliative care coding. The discrepancy was because George Eliot was quoting percentages of all admissions and I was giving percentages of deaths. [As a percentage of admissions George Eliot were also about are three times the national rate in 2008/09.] The Mid Staffs coder who responded to my statement did not question the details of my data regarding their coding of palliative care deaths but she queried my statement. 

28. All three trusts increased their coding of palliative care (ICD10 code Z51.5 plus Treatment Function S315) in 2008. The first trust to do so, Mid Staffs, started in March 2008, at the time the Healthcare Commission announced their investigation of the Mid Staffs and the others were later in 2008. These three West Midlands SHA trusts were the only trusts in England to make such large increases in palliative care coding in 2008 (although a similar change occurred at Medway in 2007) and none of the nine trusts that Mid Staffs selected as its peer group for comparison purposes made similarly large increases. The figures are given for Mid Staffs compared with England as a whole in my second statement and for Mid Staffs they are also given in the text of my third statement: I have copied these below and added the data for Walsall and George Eliot.
	trust
	Mid Staffs
	Mid Staffs
	Mid Staffs
	England 
	England 
	England 

	code
	RJD
	RJD
	RJD
	ENG
	ENG
	ENG

	 
	Deaths in Final Spell
	Palliatives care deaths
	% Palliative care
	Deaths in Final Spell
	Palliatives care deaths
	% Palliative care

	2006-Q4
	260
	1
	0%
	60540
	3074
	5%

	2007-Q1
	285
	0
	0%
	66613
	2909
	4%

	2007-Q2
	273
	3
	1%
	57798
	3775
	7%

	2007-Q3
	270
	2
	1%
	53739
	4172
	8%

	2007-Q4
	292
	1
	0%
	60225
	4349
	7%

	2008-Q1
	319
	31
	10%
	64131
	4456
	7%

	2008-Q2
	261
	67
	26%
	57225
	4610
	8%

	2008-Q3
	210
	72
	34%
	52515
	5382
	10%

	2008-Q4
	258
	74
	29%
	64088
	6326
	10%

	2009-Q1
	268
	73
	27%
	64330
	6528
	10%

	
	
	
	
	
	
	

	trust
	Walsall
	Walsall
	Walsall
	George Eliot
	George Eliot
	George Eliot

	code
	RBK
	RBK
	RBK
	RLT
	RLT
	RLT

	 
	Deaths in Final Spell
	Palliatives care deaths
	% Palliative care
	Deaths in Final Spell
	Palliatives care deaths
	% Palliative care

	2006-Q4
	350
	0
	0%
	272
	10
	4%

	2007-Q1
	415
	11
	3%
	303
	8
	3%

	2007-Q2
	340
	12
	4%
	255
	24
	9%

	2007-Q3
	294
	9
	3%
	208
	23
	11%

	2007-Q4
	321
	15
	5%
	283
	21
	7%

	2008-Q1
	372
	29
	8%
	280
	20
	7%

	2008-Q2
	337
	32
	9%
	243
	72
	30%

	2008-Q3
	288
	185
	64%
	197
	77
	39%

	2008-Q4
	339
	264
	78%
	266
	84
	32%

	2009-Q1
	352
	271
	77%
	239
	71
	30%


29. The palliative care coding reduced in the three trusts after we announced, around the end of 2008, that we would publish the palliative care coding changes and the consequent reductions in the HSMR numbers (see figure below):-

Palliative care coding at the three West Midlands trusts compared with England 
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30. The coding of palliative care increased during 2008 in West Midlands SHA in a way that did not occur in any other SHA in England. This is shown graphically below. West Midlands is the SHA with the highest SHA HSMR in England. An increase of palliative care coding has the effect of reducing the HSMR figure, but not the number of actual deaths.

Palliative care in coding West Midlands SHA compared with the other English SHAs (excluding West Midlands) combined
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Palliative care coding of English SHAs
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Comments regarding the oral evidence
31. It is stated again [135/87/18] that: "…the important basic fact is that the first real public exposure to HSMRs was when the 2007 figures were published in a league table by Dr Foster in the Daily Telegraph." Firstly, as my exhibit BJ3612 shows - page 28 of the 2007 Dr Foster Good Hospital Guide - that it did not publish the HSMRs in league tables, as Sir Bruce Keogh states in paragraph 139 of his statement [WS0000065295] ("I have major reservations with the presentation of simplistic “league tables” of HSMRs (such as those presented in the 2007 Dr Foster Hospital Guide)") and Professor David Spiegelhalter [135/88/15] ("I had considerable misgivings about Dr Foster's work for the Good Hospital Guide, particularly their insistence on ranking hospitals and their use of HSMR.") incorrectly stated. They were published, (as Sir Bruce Keogh suggested that they should be in paragraph 133 of his statement), in alphabetical order in three bands, 'low', 'average' and 'high'. 
32. I believe that there is clear evidence that HSMRs were known by the Department of Health, Miss Cynthia Bower (approximately), Dr Shukla and the SHA Board and members of the public who read national newspapers, to have been published since 2001. What I believe was new was that Imperial College started sending mortality alerts to chief executives of trusts in April 2007. They were however, available to the trusts that used Dr Foster Real Time Monitoring (RTM) system from about 2003 and Mid Staffs used that system from February 2006, though not much (after the initial training period) until they started using it more in February 2008 (se my exhibit BJ36).

33. It is stated [135/96/14] in the SHA's Closing Submission: "Now, sir, in addition to all that work, and as a separate issue, the SHA, as you know, commissioned the Birmingham work, and I would hope to be able to persuade you that the reaction of commissioning that work, given the absence of anybody else doing it, was not in itself anything other than a perfectly legitimate attempt to provide some clarity in what the most eminent from whom you have heard have described as a very murky situation." 

34. I believe that would have been preferable for the SHA to have commissioned a more independent opinion. Dr Philip Coates, in his statement, paragraph 67, [WS0000004869] says "It was around this time that we got our own statistical advice, a move that annoyed the HCC. We took advice from Mohammed Mohammed in Birmingham. He was a statistical expert and had worked with Professor Richard Lilliman [sic] who is well known as a non-believer in HSMR." Eric Morton's opinion, in his statement paragraph 95, [WS0000006710] was: "I recall in my early days at Mid Staffs being told that work was being undertaken to undermine the HSMRs." The Mid Staffs Independent Inquiry, published on 24 February 2010, page 447 states the opinion of their Harvard independent experts: "Furthermore, the University of Birmingham reports, though probably well-intentioned, were distractions. They used the Mid Staffordshire issue as a context for discrediting the Dr. Foster methodology. We make no overall judgments about the latter, as this is better done outside the context of a specific hospital review. In this instance it was only one of a number of lines of evidence that led to the Mid Staffordshire investigation, and it appears to have correctly issued a warning flag about a potential quality problem."
35. Pages 336 and 446 of the Independent Inquiry report, has the Harvard experts' opinion, in Section G on Mortality statistics, paragraph: “We also agree that every statistical quality monitoring algorithm, including Dr Foster, should be critically examined by experts to determine its validity. However, we believe that in the case of Mid-Staffordshire, there were so many different warning flags from different entities, using different approaches, and over multiple time periods, that it would have been completely irresponsible not to aggressively investigate further.” 

36. The SHA is clearly of a different opinion from myself and others but I believe that the most important factor is that HSMRs were not just numbers, they were adjusted hospital death rates of patients admitted to that hospital and, as I said in paragraph 183 of my first statement, "I think it is unfortunate that the Birmingham researchers did not meet us at an early stage to discuss their research. Paul indicated in his emails that he would have been willing to go to Birmingham to meet them. If the Board of the SHA, PCT or the Trust had been able to make a judgement of the Birmingham paper taking into account our comments, for example that the factors that the Birmingham researchers considered made only a few percent difference in the HSMR value, they might not have considered that the high HSMR was due to 'coding'."

37. It is stated [135/8820] that "The full methodology used by Dr Foster Unit at that time to produce the HSMRs was not in the public domain. Now, sir, you will know that the basic cornerstone of valid science is the ability to duplicate results. Those uncertainties relating to the methodology and the reluctance of Dr Foster Intelligence at that time to reveal their methodology also, we submit, reasonably caused a considerable degree of concern and difficulties in assessing the significance of the figures." I consider that we have been quite open about how HSMRs are calculated in many publications since the first one in the BMJ in 1999. For instance, in the publication "Monitoring changes in hospital standardised mortality ratios." BMJ 2005; 330 doi: 10.1136/bmj.330.7487.329 (Published 10 February 2005), the 'web extra' gives very full details of the methodology with even the code names of the Hospital Episode Statistics variables. It is not possible to give the full details of every minor factor in the methodology in a publication but we have been keen to offer advice when asked and this is illustrated by a series of emails described in paragraph 182 of my first statement. I point out there that when Mohammed Mohammed and his colleagues were commissioned by the SHA to study HSMRs he emailed us on 27 August 2008: "… Firstly I would like to acknowledge and express thanks for the clarity/guidance that Alex has provided." Alex Bottle is the most experienced statistician in our unit. My colleague, Paul Aylin, offered to go to Birmingham to discuss and clarify any misunderstanding about the HSMR methodology: the email trail is shown in my exhibit BJ51. I not aware that we have been asked for the full details of the mortality alerts methodology. We give a description of them in the letters that we send to trust chief executives (see my exhibit BJ37) and the mortality alerts project is described in much greater detail e.g. in papers such as "Bottle, A and Aylin, P. Intelligent Information: A National System for Monitoring Clinical Performance. Health Research and Educational Trust. DOI: 10.1111/j.1475-6773.2007.00742.x" and my exhibit BJ70 "Bottle A, Aylin P. Predicting the false alarm rate in multi-institution mortality monitoring. Journal of the Operational Research Society online publication 25 August 2010; doi: 10.1057/jors.2010.121."

Conclusion.

38. I am not sure that that West Midlands SHA has shown from its Closing Statement the 'constructive learning' from the Mid Staffs Inquiry that, it suggested, is necessary. 

39. Peter Spilsbury, currently Director of Quality Innovation Productivity Prevention (QIPP) Delivery for NHS West Midlands has made a statement to the Mid Staffs Public Inquiry dated 30 March 2011. He says in his Paragraph 107: "From the information sources available to us at the time. Mid Staffordshire Hospital had not stood out to us as a significant outlier." I question whether the evidence to the Inquiry from the SHA supports that view: 

39.1. Miss Cynthia Bower agreed during her evidence [73/116/1] that, arguably, the SHA should have considered HSMRs when considering the possibility of poor care at Mid Staffs. 

39.2. Mr Peter Shanahan [72/185/4] agreed that, regarding the HSMRs, the SHA "were too easily reassured that there weren't quality of care issues at the trust, because clearly there were." 

39.3. Mr Steven Allen agreed [71/80/4] "the single warning flag of HSMR should have been used as grounds to investigate."

39.4. Mr Steven Allen also agreed [71/60/2] that "both the SHA and every other participant where high HSMR hospitals were identified should have taken action to go in and directly look at the quality of services in that trust."

39.5. Professor Ian Cumming agreed [67/79/16] that "there was a correlation between the HSMR and what was actually happening to patients in that organisation" and agreed [67/119/1] "a high HSMR, and particularly a very high HSMR should be investigated."
39.6. Dr Philip Coates agreed [50/155/19] that "It was -- it was absolutely wrong to focus on it [the 'coding explanation'] as a sole cause for the abnormal HSMR, and it was only much later that we began to realise that we had -- we should be looking at clinical quality."

39.7. In Peter Spilsbury's Paragraph 114 he says [W50000057219]: 'There is also a need to develop objective measures of quality and safety nationally. We must move away from a situation where important measures such as mortality rates can be “improved” by changed coding practice and where there is maybe an incentive for providers to do just that. We need to be using quality measures that clinicians believe in and that have an evidence base behind them, where there is a rigorous approach to ensuring that data quality is adequate and where coding practices are increasingly neutralised as an explanator.' A 29 May 2007 report to the West Midlands SHA Board [SHA0043000080, W50000057295]: had stated: "The coding issues related to incompleteness of coding that resulted in incorrect coding of the main primary diagnosis; incompleteness of coding of co-morbidities and incompleteness of coding for palliative care speciality" and changes were made in the coding at three trusts in the SHA from the date that the Healthcare Commission announced its investigation of Mid Staffs with, as I show in my second statement, consequent large reductions in their HSMR figures (but not actual deaths). In its Closing Submission the SHA does not challenge my data on the changes of coding of palliative care and the pattern of primary/secondary diagnoses.
39.8. Sir Bruce Keogh has agreed in his evidence that the problems at Stafford would have been spotted earlier if 'HSMR monitoring' had been done earlier and, as shown above, people at the SHA agreed.
39.9. Yet, the SHA continues to maintain that "[t]he SHA was not aware of any concerns regarding the quality of services provided by the Trust before Dr Foster Intelligence published its Hospital Guide in April 2007" whereas it was well known, including by the Department of Health, that they were published from 2001, and the Secretary of State at the time had written a supportive article to go with the 2001 publication. 

40. While I was encouraged by Peter Spilsbury's recognition of the need 'to develop objective measures of quality and safety nationally' and move away from a situation where important measures such as mortality rates can be “improved” by changed coding practice', the attitudes revealed by the SHA's Closing Submission statement make me wonder whether this might be an attitude that is prevalent in the NHS. My Exhibit BJ59, slide 63, (showing the HSMRs of English hospitals compared with those of eight other developed countries) - is a concern, even if allowance is made fro the different national circumstances and the three US independent external opinions of the NHS (summarised in BJ57, including the IHI report for which the opinions of many leaders of the NHS were sought) paint a very poor situation in NHS hospital care (not primary care, information technology or equity). I had the same impression when I was a panel member of the Bristol Royal Infirmary Inquiry that our findings (Bristol Royal Infirmary Inquiry report, 2001, "Learning from Bristol" - "Monitoring the quality of care," Paragraph 30), quoted by Mr Hyam, acting on behalf of Cure the NHS, in his Closing Submission [134/38/20 to 134/39/23], were clear. The fact that the same conclusion should be stated in a Closing Submission on behalf of a patient group indicates to me that the improvements in the quality of care in the NHS that we recommended in our Bristol Inquiry report have not been properly implemented. I fear that the political pressures that were mentioned by chairmen of important NHS organisations - Sir Ian Kennedy (Bristol Inquiry and HCC), Baroness Barbara Young (CQC), Dr William Moyes (Monitor) - and others, and summarised by Dr Moyes as: "The culture of the NHS, particularly the hospital sector, I would say, is not to embarrass the minister" and by Andy Burnham: "The impression of us all was that we would just, you know, constantly do what was meant to be the thing that Number 10 wanted…" may lie at the heart of the problem. The 2010 White Paper, with its emphasis on improving the quality of care in the NHS is very encouraging but I find the SHA's current attitudes expressed in their closing statement less so.

Brian Jarman, 24 November 2011
Mid Staffordshire Public Inquiry
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Evidence of Professor Sir Brian Jarman

THE CHAIRMAN: Good morning, Sir Brian. Thank you very much for coming to help us. Some of us at least, including me, have read your statement, for which I'm very grateful. I can't claim to have read every page of every exhibit, and maybe I won't have to, but we'll see. Just a bit about the format here, which is obviously different from when we last met in rather more informal circumstances during the first inquiry. MR KARK here will ask you some questions, and I will exercise my prerogative to interrupt from time to time and ask my own. If at the end of all that you feel there's something you'd like to add, please feel free to do so, as long as it's relevant to the terms of reference. If after you've left, you feel there's something you omitted to say or to tell us about, let us know and we will seek to take that into account. Finally, the most important thing I have to say is could you, please, try and speak at a speed, with the occasional full stop, so that this lady here can keep up. You've got it written in front of you, but we will remind you when you forget, as you probably will. Thank you. 

PROFESSOR SIR BRIAN JARMAN (sworn) Examination-in-chief by MR KARK 

THE CHAIRMAN: Is your microphone on? 

MR KARK: It is. I think it is Professor Sir Brian Jarman; is that right? 

A. Yes. 

Q. And you are happy, I think, for the sake of brevity to be called Dr Jarman for our purposes. 

A. Absolutely. 

Q. You made a statement on 26 May of this year, with 237 paragraphs. Are you happy to stand by the contents of that statement, subject to any corrections that you make during the course of your evidence today?

A. Yes, I did have four corrections. 

Q. Do you want to make those now? 

A. Perhaps, yes. 

Q. Yes, certainly. 

A. Page 1, paragraph 2, ACRA -- I would like to say "ACRA or its predecessors", because ACRA only began in 1987 -- 1995. Page 25, paragraph 75, after HSMRs, put in brackets, lower 98. -- 99.8 per cent confidence intervals, close the brackets. Page 78, para 189, instead of 1996/07. 

Q. Hold on a moment. Could you just give us a moment to 

get that, sorry. Page 78, paragraph? 

A. 189, instead of 1996/07, put 1996/97. And page 208 -- paragraph 208, page 86, right at the bottom, replace "expected deaths" by "observed/expected deaths", i.e. observed over expected deaths. 

Q. Yes. 

A. That's all. 

Q. Thank you. Now, Dr Jarman, you and I met on Thursday of last week -- 

A. Yes. 

Q. -- so that I could better understand some of your evidence, and also there are some further exhibits that have now been passed around, and we're grateful to you for those. You are the director of the Dr Foster Unit within the department of primary care and public health at the Imperial College faculty of medicine. 

A. Yes. 

Q. Between 1974 and 78 you were a member of the community health council in the Bloomsbury area of London, because you'd converted to medicine and trained as a doctor, I think at St Mary's in London. 

A. Correct. 

Q. Between 1978 and 1983 you were a GP member of the Bloomsbury district management team, and for more than 20 years you'd been a member of the Department of Health's advisory committee on resource allocation. 

A. Or its predecessor. 

Q. Or its predecessor. And as you've, I think, just mentioned, you were, I think, on the Bristol Inquiry -- 

A. Yes. 

Q. -- between 1999/2001 as a panel member, and that, as we know, was chaired by Sir Ian Kennedy, from whom we've heard. Since 2001, you've been a senior fellow of the Institute of Healthcare Improvement in Cambridge and Boston, Massachusetts?

A. Yeah, part-time now. 

Q. You're an ex-president of the BMA. If you will forgive me, I'm not going through the list of Royal colleges of which you are a fellow, of which there are a number. Nor am I going to go through the rest of your CV, because it will take up a considerable amount of time this morning if I do that. You received the OBE in 1988 and you were knighted in 1998. I want to start, please, by asking you about some general topics which you comment upon briefly in your statement. The first is in relation to clinical involvement in management decisions now in the NHS. The Griffiths' report, which was published back in 1983, was, perhaps more than any other report, the catalyst for the turning of the NHS into the system that we have now and led to the introduction of non-clinical management. But Griffiths himself was certainly very keen, I think, to ensure that clinicians remained closely involved in decisions about the priorities of the use of resources.

The evidence we've heard in this inquiry seems to support the contention that certainly at Mid Staffs the clinicians were divorced from management decisions. Is Stafford unique, in your experience, in that respect? 

A. No, I think it's fairly universal. I knew Roy Griffiths personally, and he was very keen that the clinicians, the nurses, and that hospitals and GPs could be involved in the management, and I felt that from then onwards the medical profession was emasculated from running the NHS. 

Q. And why has that divorce occurred? 

A. I think the central management has taken over the running of a very centralised system. The NHS is more state-funded than any other system within the world, including the Scandinavian health services. It is extremely centralised. And, unfortunately, I believe that the political importance to a government in the centre to have a good news story, spin rather than a good service is paramount. And I believe they exercised that central domination and they have strong control over the managers, who I think are on short-term contracts, but not over the profession. And I believe, from the point of view of patients, and the professional healthcare professions, it's important that the model that was in the Bloomsbury health authority and others is one which works and did involve the clinicians, and I'm very sorry that it's -- it's gone. 

THE CHAIRMAN: One of my impressions of Mid Staffordshire was that clinicians didn't actually take the opportunities open to them to become involved in management, and indeed were reluctant to do so. An example was that the medical director post was very difficult to fill, because no one put themselves forward to do so. Do you think some responsibility for the lack of engagement of clinicians falls upon your medical colleagues? 

A. Well, if -- if they can't have any effect and if -- if they have responsibility with no power, I don't see

a great encouragement. You will have known the problem that Dr Roylance had, I think. It was very tricky for him at the time of Bristol to -- 

THE CHAIRMAN: Dr Roylance? 

A. Yes, Dr Roylance, yes. It was very tricky for him at the time of Bristol. And I think if there is no power to do something, then they're just taking the responsibility. I believe that the change of Griffiths, which Griffiths himself did certainly not want, from my discussions with him, led to that effect, as I've said. 

MR KARK: In the Bristol Inquiry, there was an admission from the Department of Health, during the course of final submissions, they accepted that they were responsible and accountable for any failings of the system that were in place during the period covered by that inquiry. Will the policy of creating autonomous foundation trusts affect, do you think, in the future, whether the Department of Health will ever be put in a position of having to make such an admission again? 

A. I think -- I can't read the minds of politicians, thank goodness, but I have a feeling that their aim is to devolve the responsibility, both for the finances and for the quality of care, down to a lower level so that they don't have to take it. And to a certain extent one can understand that that may be a good idea. But I believe that there should be -- there must be a central means of examining what's going on. 

Q. Sorry, can we do something about the sound? Sorry, Dr Jarman. 

A. So, I think -- I think there must be a central means of examining what is going on, so that you have a -- a method of -- independent of the found -- foundation trusts of evaluating their -- their performance, and also their expenditure. 

Q. But the effect of creating autonomous foundation trusts will inevitably put a barrier between the failings in those trusts and the responsibility by the Department of Health. 

A. Well, it doesn't -- I mean, I think there should be an independent body of some form, you know, personally being a doctor/clinician, I would like it to be centred with a group related to clinicians and patients, working together as an independent group, evaluating, as we try to work with the -- the clinicians and develop models to evaluate the services which use good statistics and are relevant to patient experience. So I would like it to be independent. As I said earlier, I think it should not be the central government, which inevitably has this political thing. Personally, the Department did accept it was responsible, as did Alan Langlands, the head of the NHS at the time, and I believe that that is unfortunate.  I -- if it's very centralised -- I mean, I don't personally think that the Department had -- of Health had much to say -- they had to do what they were told -- any more than, say, the -- say the Ministry of Defence or Foreign Office has anything do with the Iraq war. I -- I think they -- they are taking a central diktat, and I think it's, therefore, essential to have an independent group assessing. Now, I would like that to be associated with patients and clinicians, independent of the -- of the central -- inevitable with a very centralised service, NHS, National Health Service. 

Q. Could I ask you about another topic, which raised its head at Bristol, and that is the issue of whistle-blowing. At paragraph 28 you recount the experiences of Dr Bolsin at Bristol, who tried in 1994 to bring his concerns to the attention of the senior medical officer at the Department of Health by giving him an envelope containing data revealing his concerns about paediatric cardiac operations, and the envelope seems to have been ignored. Very recently we've seen a Panorama programme on a care home where there were vulnerable adults being abused, and someone tried to blow the whistle to the CQC, but in what was described in the programme as "an error of judgment by the CQC" they failed to react it, and there have been many other examples in the 16 years on intervening. First of all, can anything be done, in your view, to encourage whistle-blowing, other than the legislation that is already in place, and how does one make those who hear the whistle-blowers react to what they're being told? 

A. I believe that complaints from patients are said to be gold dust. You should use those to improve your service, and similarly reports from staff of problems are equally gold dust in improving the service. And I think it starts really almost with the training of healthcare professionals, that the -- there is very -- in medical school there is very little about quality of care as a subject that is very important, and I think that if someone, either staff or patient, makes a complaint to a trust, I think it's essential that the chief exec should realise that what is being said is extremely important. Now, I know some complaints are things -- I myself had five complaints against me in 30 years, all of which I didn't need to go to my Medical Defence Union about. I mean, they were relatively small things and -- and they can be a range of levels. But you can also have extremely serious complaints both from staff and from patients. And I believe the first step is that the chief exec, who receives them, should realise that it is his or her responsibility to look upon that as a very essential piece of their work, and they should be made aware that if they do not do so that it could have very serious consequences. 

Q. There is no regulation of chief execs in the sense that there is regulation of clinicians, and that's a topic that's been raised previously in this inquiry, I suppose other than the threat that the chief executive will lose their job if the hospital does disastrously badly. Should there be separate regulation? 

A. I think we recommended it in Bristol, as far as I remember. They don't have a code of ethics, like the GMC that we have, the General Medical Council, and I personally think it would be better if they did. It's not my expertise, though. 

Q. The final topic that I just want to ask you to give us such assistance as you can is the failure to learn from previous reports and inquiries. Back in 1998, there'd been a report into cardiac surgery at Bristol, which had flagged up similar issues to those which you found in your inquiry some 13 years later. Many of the issues raised in Bristol really effectively resurrected themselves in a different form at Stafford. Before Stafford there'd been other reports in relation to that specific hospital. You speak in your statement about the reaction at the John Radcliffe Oxford cardiac unit and the publication of mortality figures, which was to complain to the GMC. And at each inquiry people talk about having the benefit of hindsight. I think you've been doing your own research into hindsight, mentions of hindsight in this inquiry, but what can be done to ensure that effective action is taken in relation to reports and recommendations? 

A. Well, before I entered the room it was 383 hindsight. It is now 387 -- 8. And the difficulty is -- and it, of course, varies with people who have given -- given evidence, quite a lot. 

Q. You've got a pecking order. 

A. I do, have a pecking order, yes. 

Q. Well, we better not -- 

A. I better not have it, actually. But I do -- I do have it, yes. It happens time and time again, all the inquiries, and if there is no -- if the -- well, first of all, there's the education of healthcare professionals. If improving the quality of care is not the number 1 thing, then you can -- I mean, as a doctor you can go -- all the small print of the details of this, that and the other. If -- if it isn't actually geared towards improving the quality of care, it's relatively less important. And the -- it the patients who are paying for that care in the first place. And if that is not the driving force -- so you have to have some mechanism, I -- you might even have a -- some sort of special committee of the House of Commons that follows up or some sort of system that follows up whether things have been implemented or not. I -- someone said that -- I think it was in the inquiry that he -- I think it was Ian Kennedy said he admired a person who ran an inquiry that insisted on it being followed up a year later. I think it's essential that there's some -- there is something. But the -- the bottom of it all is that this -- the health service is a service for patients, it's provided with the healthcare professionals, and it's sort of organised by the government. But it is the first two that pay for it and that have to be the absolute centre. Unless we get that totally into the minds of everyone involved, including the politicians, then we will continue to have the same problem. 

Q. The Dr Foster Unit, which you set up to analyse HSMRs, and was originally based, I think, at St Mary's, Paddington and then moved to Imperial, you were informed, I think in September of 2000, that you could publish the HSMR statistics with named trusts, but up until then you hadn't been able to. What caused that change of attitude? Was that permission coming from the minister? 

A. It was from Simon Stevens, who was an independent adviser to the Secretary of State at the time, and Tim Kelsey, who was a journalist in the Sunday Times, I think he was the news editor, found me and helped me to go and see Simon Stevens, and I put the case to him. I said, "You publish data with names of hospitals, but at the bottom of every chart you put a little star saying, 'PS observe -- ignore everything above because it is not adjusted'." And I said, "Could I publish similar data with the names of hospitals, and put, 'PS everything above is adjusted'?" And he said, "Well, I can't fault your argument". And I said, "Well, if you'll write me a letter", I've got a copy of it, "then I will start working it". And then Tim gave up his job and formed Dr Foster, and effectively they are the publishing arm and also they do many other things. And we -- we are -- our unit is only about six people, they have about 100 people getting it out. And I think that side of it is actually very, very important, to people like myself. 

Q. Can I ask a little bit, please, about the relationship between Doctor Foster Intelligence and DFU, and you deal with this in your statement at paragraph 57. The Doctor Foster Intelligence, is it partly funded by the Department of Health? 

A. Yes. Oh Doctor Foster Intelligence? It's 40 per cent -- 47 per cent owned DFI -- from 2006 onwards it is 47 per cent owned by the Department of Health but before that it wasn't. 

Q. Your unit is funded how? 

A. It's -- at the moment it's -- I think it's just over 50 per cent comes from Dr Foster. There's a contract, I think it was May of last year, for five years and it's a sort of rolling contract every four or five years,

from Dr Foster but we have -- 

Q. Sorry, when you say Dr Foster you mean DFI, Doctor Foster Intelligence? 

A. DFI, yes. Yes, because previously you had a Doctor Foster Intelligence -- Limited or something -- 

Q. Right. 

A. -- and now it's Doctor Foster Intelligence. But there was also Dr Foster Research. I never quite knew which bit of it it was. Anyhow it is Dr Foster. And they fund -- at the moment I think it's just over 50 per cent of our funding, and there are about three or four other. We've got -- I think the largest other one at the moment is a grant from the RX Foundation in Boston. 

Q. Is that because of your international work? 

A. It's -- yes, international work. That's right. 

Q. Do you receive any direct funding from the Department of Health? 

A. No. I do get a statement every year, which says "00", and I think it's from the times of the other inquiry when we had to claim our expenses for the hotel. I got one the other day. It comes every year. 

Q. I get those from my bank manager. 

A. At least it's in the red -- black. 

THE CHAIRMAN: You are fortunate it says nought. 

MR KARK: So far as the DFU receiving funding from Doctor Foster Intelligence, how do you ensure your own independence and how would you assure people that you don't have a bias interest in DFI succeeding? 

A. Well, I think I gave a couple of examples, where I have actually been rung by Tim Kelsey, when he didn't agree with what I was doing. For instance, they wished to publish -- and I've listed it here -- the patient safety indicators from the Agency Healthcare Research and Quality, AHRQ in the States. 

Q. Can you slow down. I'm sorry, I can see the -- if you could slow down a little bit. 

A. Sorry about that. And I said, "You can't do that because it's a morbidity measure and it depends on how well they record it". And he said, "Well, you know, we want to go ahead". And I said, "Well, if you do I will write an article opposing it". Similarly, I did have a phone call or two, when we were going to do the mortality alerts, and I think there was a -- when Tim left last year there was a sort of jokey journal, it said, you know, "Tim can be very aggressive, but Brian and Alex take no notice". And we -- and Paul -- we just continue. I mean, we -- I'm not dependent particularly. 

Q. You have a board of ethics? 

A. They do -- they have -- yeah, they have a board with all the great and the good of the medical profession on it, yes. 

Q. Does that oversee in any way the relationship between the two organisations? 

A. I don't know really whether it does or not. I mean, it's never sort of arisen that we just need to do what is correct, and if we don't agree -- I mean, the other example was the -- they do do their own thing, which is the surveys. They did -- what was it called? -- a safety index or something like that, a quality index, not last year but the year before, when Tim was not there, and that was the one year when I hadn't seen it, and I didn't agree with it, and I told them quite clearly, "I don't agree with it". And -- and put that in the public domain, as it were. 

Q. Can I turn to the concept of the HSMRs. The origin of this idea seems to have been born out of your work in allocating resources -- 

A. Yes. 

Q. -- to NHS hospitals, and the idea of trying to measure the quality of care in hospitals to see if it was relevant to resource allocation. We've heard some evidence now about resource allocation, but the two don't seem to be very closely allied. 

A. Well, I mean, if you're going to fund a hospital, if it's got a particular problem, in terms of quality, then you may need to adjust the funding accordingly. And so although in the end we didn't find a way of using that, because it's a tricky subject, it was important to look at it. I would also add that we also had the data to do so for the first time. 

Q. Can we just look at the data that you rely upon, the raw material. Deaths in hospital are obviously recorded and the data is provided on a monthly basis, via the patient administration system to HES, hospital episode statistics. You get your information from the Secondary Uses Service? 

A. Yes. 

Q. What is the difference between the data recorded by HES and the data recorded by SUS? 

A. Just the timeliness to a certain extent. I -- I -- I think that SUS really prepares it for HES. In the early days, before Connecting for Health was started, there were other people, initially IBM, in Northgate and the Nationwide Clearing Service, which collected data, and we got it monthly from them. And when Secondary Uses Service took over, we -- we got it from them, and I think initially there was a deterioration in the standard of the data. But we get it monthly, and initially when we didn't get monthly data we only were able to do HSMRs based on the HES data, which puts it all together every year, yearly, and that would be two years out of date by the time we'd got it. And hospitals were saying, "Well, we do think it's worth doing but we want it much more up to date". And an inquiry was made, could we get it directly. PAS goes to -- that's patient information system at each hospital, which varies a bit, there's one hospital in Bath still only does five secondary diagnoses, and goes to SUS -- and then "Could we get it?" And we were told there was a sum to pay. I don't know the exact amount, but I believe it was GBP 10,000 per hospital, or of that order of magnitude. And I thought that was the end of our work, in terms of monthly data, but it seems that the Dr Foster people were able to charge the hospitals that sum, so that became their business plan, as they call it. 

Q. Apart from deaths, what else is recorded? Primary, secondary diagnosis? 

A. There are at least 300 variables. There's -- at the moment it's I think up to 20 secondary diagnoses but it does vary a little bit with each hospital. There is the patient's age, the sex, the admission method, admission type and so on. 

Q. And co-morbidities? 

A. Those secondary diagnoses are the co-morbidities, yeah. 

Q. In 2003, you talk in your statement about trying to get access to the data held by the Office for National Statistics. That is now under the auspices of the UK Statistics Authority. Despite encouragement from high quarters, there seems to have been resistance to you receiving this, and eventually I think you got it two years later.

First of all, what was the resistance and, secondly, how do you use the data that you receive? 

A. Well, as I've mentioned, we -- I had many visits and discussions with the Department of Health and batteries of their statisticians, and they didn't really have any objection, statistically, to what we were doing, but they hit on the idea that if we didn't have the linked data so that we could measure deaths outside hospital, they would not agree with our methodology, and Simon Stevens said that that's the reason why. We then applied to PIAG to get the data, and they gave us permission but the ONS delayed for a couple of years, actually, handing over the links. Now, the reason for getting it is that some people say, for instance, "This hospital has a hospice and this other hospital along the road doesn't, and this first one is discharging patients to its hospice, and this one is not, therefore, it has the -- the first one has a lower death rate". Well, firstly we had actually got a formula for allowing for that in our paper in 1999. Secondly, we knew that the links didn't have a major effect because Scotland has had the link since 1968, and actually Denmark also has had them. And we, however, did wish to look at the effect. So our -- even when we got the data two years later, we could look at it. And you might want to see, for instance, if a particular hospital, and various hospitals, I won't name them, have been accused of just discharging patients to a hospice just before they die, even. So you could see if they were a lot of patients suddenly discharged and dying just afterwards. You could see that. And the recommendation, the Department of Health group, on the review of HSMRs last year has recommended that we should get 30-day after discharge HSMRs. But there are two problems with that, one is the delay and, secondly, I suppose, the fact that it doesn't make much difference. I suppose, thirdly, also that hospitals really want to know the death rate in their hospital, rather than the hospice. So there are a variety of things, but it is useful to have the link. 

Q. That deals with one side of the equation, which is those who die outside a hospital but within 30 days of discharge, because presumably that's the period that you're looking at. 

A. Normally we do 30, 90 and 365 days, actually.

Q. Right. But if there are insufficient facilities outside a hospital in the immediate area, so there are very few hospices or the like in the area, how do you account for that in your system? 

A. If -- 

Q. So they're not -- in other words, they're not being discharged? 

A. Yeah, I was going to say if you read our 1999 paper, I know -- it is -- there is -- the multiple regression analysis in our 1999 paper has a coefficient which -- one of the variables is the number of NHS facilities in the region of the hospital, which you get from ONS data, and you can throw it into the multiple regression analysis. And what you find is that the factors that best explain the variation of HSMRs throughout the country, the first one is the number of hospital doctors per bed, the second is the number of GPs -- 

Q. Slow down a bit. Sorry. 

A. GPs per 1,000 population. And one of the factors is the availability of hospices -- NHS facilities in the region of the hospital. But it's a very small effect and when we first published these in 2001, Walsall objected and we did a calculation showing it would make only 1 per cent change of their HSMR. 

Q. You focus -- and we'll look at some documents in a moment, but you focus on the primary diagnosis. 

A. Yes. 

Q. And I think one of the criticisms of your system, is that you don't focus on the main diagnosis, which may be that diagnosis which leads to death. 

A. Primary diagnosis is by definition the main diagnosis in HES. 

Q. Well -- 

A. If you look -- if you look at HES, which is what we do, then it says the primary diagnosis should be what is considered the main diagnosis. I could read you the ... 

Q. What you, I think, in your system have done, though, is you resist taking account of the complications arising within the hospital. 

A. We do not adjust for complications, no, definitely not. 

Q. What's the reason behind that? 

A. Well, because if -- you don't -- if a -- if a hospital is making errors, you don't want to make an allowance. So you can say, "Well, if you are doing this particular procedure, which is because of an error that you've done, we will, therefore, make an allowance for that fact". Of course not. You're trying to adjust for the severity of illness of the patient when they enter the hospital, and take account of that, and not the errors that -- that take place in the hospital. And also similarly with -- with the -- with the way the operations are done. As an example, coronary artery bypass grafts, CABGs, have a -- roughly half the mortality if they're done with an arterial graft than with a venous graft. And you should not allow for the fact that one hospital does venous grafts and the other arterial, because you expect them to do the best operation, and that's the -- the thing behind it. So you do not allow for complications in procedures. If you take it to an extreme, if you had CPR, cardio pulmonary resuscitation, CPR, that would be a pre-death event in many instances, just rescuing someone who is about to die. That would be a good measure of the mortality, but it would -- would not be appropriate to use that because you would not be adjusting for the severity of the illness when they went into the hospital. That's what you're -- that's the gold standard. The Japanese actually measure activities of daily living of everyone admitted -- admitted to hospital, which is a measure of the severity of illness of patients. It's the only country in the world that does that. And that has an -- and improves the model. We don't have that. 

THE CHAIRMAN: But how do you allow for the fact I imagine in some conditions patients can naturally deteriorate extremely quickly -- 

A. Yeah. 

THE CHAIRMAN: -- whatever you do to them, so they may be relatively fit on those sort of indices on arrival but deteriorate, whatever anyone does, quickly; how do you factor that in? 

A. The ones who tend to deteriorate quickly in general will be less ill when they arrive. 

THE CHAIRMAN: Therefore, it's less expected on your measure? 

A. If they're deteriorating, they're going to be iller. Sorry, I put that wrongly. They -- they're going to be iller if they deteriorate quickly on average. A lot of hospitals say, "Well, you know, this group of patients, which you say have got a high death rate, were very ill", and we say, "We know, we've measured it. But we've compared your group of patients who are very ill with the rest of the group -- a similar group of patients who are very ill throughout the country, and you have double the date rate for that particular very ill group of patients and so we're letting you know". Some hospitals say, "Well, we have a very elderly age group of patients and we, therefore, have higher mortality". And if you were to measure mortality, say, in Brighton and Hove, it will -- on average the crude mortality will be much higher than Milton Keynes. But you have to allow for the fact that we look at each age group. So some hospitals will say, "We've got many elderly people". We'll say, "Okay, we'll remove everybody over 65 but now your HSMR is higher. Because in fact you were dealing with the over 65s in a better way". Walsall was the one that -- the highest death rate when we first published in 2001. It had the highest level of admissions for carcinoma of the liver but it -- which is a high mortality diagnosis, but it did relatively well because it did well for treating carcinoma of the liver. And having a high mortality -- morbidity caseload, doesn't mean to say you get a high HSMR if you do relatively better with that caseload than the average hospital in the country, and that's the whole idea of the risk adjustment. 

THE CHAIRMAN: How do you arrive at a decision about variables, imagining as I do there's room for considerable clinical debate, as well as amongst statisticians, how do you try to develop a consensus about those sort of things?

A. Binary logistic regression. 

THE CHAIRMAN: Explain, please. 

A. Well, it's almost like indirect standardisation, in that if you take, say, age group, you would -- indirect standardisation you would take the national death rate for a particular diagnosis by age group, look at the numbers of patients admitted to the hospital you're studying and multiply the national death rate by the number of people admitted to get the number of deaths you'd expect in that hospital if it had the national death rate. That's in direct standardisation. So you add it up across the age groups and then you could do it for age and sex, two different -- you know, sort of ten in age and two of sex that's 20. You carry on for admission method, so emergency or an elective, and you go on for the diagnoses and so on. You've got about 80,000 cells or whatever and you -- you're multiplying in each instance the national death rate by the number in each cell and looking to see in the end how many you would expect -- how many the numbers of deaths there are in a hospital they actually have, compared with the number they would have had, had they had the national age group. And binary logistic regression is effectively the same thing. What you do is to just to throw in the binary logistic regression analysis and it effectively does an iteration of independent standardisation. 

THE CHAIRMAN: Well, I got some of that, but actually I don't think it was an answer to my question or maybe it was the wrong question. You gave an example of putting together and not distinguishing between arterial and venous bypass grafts.  

A. Yes. 

THE CHAIRMAN: Now, that strikes me as a matter which is for clinicians to tell us about, or you about, rather than you specifically as a statistician, because you need to know whether there is a significant clinical difference between those approaches that might skew the figures, don't you? 

A. Well, I'm also a clinician but -- 

THE CHAIRMAN: No, I understand that. 

A. And I do discussion it with the -- we -- we go around and -- discussing these things with -- with the clinicians as to the models and so on. But if -- the -- the -- the example you've just given of venous and arterial CABGs, the statistics show and the clinicians operating know that you get better results if you do, say, a mammary artery -- a brachial artery arterial graft rather than a saphenous vein graft, et cetera, and the fact that in general the younger doctors tend, it seems, to use the more modern methods, which is the arterial grafts, and the fact that the hospital is using the operation that gives a lower mortality for the same operation. Now, if it -- if it could only be done in a particular way, then obviously that is what you allow for. But if there's two ways of doing a particular operation, such as a cabbage, a procedure such as a coronary artery bypass graft, then you take -- you do not allow for the fact that a unit or a hospital is using the method that has a higher mortality, and it would be wrong to do so. 

THE CHAIRMAN: Well, I understand the principle, but there must be examples where, firstly, even your encyclopedic knowledge of clinical medicine doesn't allow you personally to make that judgment, you need advice. And, secondly, there may be areas where there is argument about how you should distinguish or not distinguish one procedure from another. I mean, for example, it might be the case, and this is hypothetical, that there's a group of patients for whom you can only do one type of graft rather than the other, and if that were so you'd need to know. How do you gather that information and authenticate it in order to put it in your model? 

A. Well, procedures actually are not in the model. You will do a model for a procedure. So the procedure is not -- quite definitely is not in the model. I -- we have discussions -- I gave an example of PTCA, and whether it has ST elevation of the electrocardiogram or not, and I think that was one where we got it wrong, initially. 

THE CHAIRMAN: Sorry, PT -- 

A. Percutaneous transluminal coronary angioplasty. 

THE CHAIRMAN: Thank you. 

A. PTC, and -- 

THE CHAIRMAN: I think that might need to be spelt for the transcript later. 

A. Yeah. And whether it's non-ST or ST elevated PTC, I gave in my statement, we had not adequately adjusted for the mortality of non and elevated ST -- myocardial infarction. In -- when I trained, was reading ECGs and diagnosing MIs, acute myocardial infarction, AMIs, we measured on the electrocardiogram the ST element and whether it was raised. And an ECG, a little squiggle, is the QRS, and the T is at the end. And that was the only mechanism we had in those days.

Now, troponin is a -- cardiac enzymes specific for the heart, and we can diagnose non-ST elevated acute myocardial infarction. But -- and this is the thing which we hadn't at the time adequately adjusted for -- we -- the -- there is a much higher mortality in ST elevated MI -- AMIs than non-ST elevated AMIs, and we have written a paper actually on how we can deal with it, but that is an example of responding to clinicians when we were doing our mortality alerts for CABGs, and we go around in different things. If, for instance, you were to take insertion of pacemakers, you would hope you would have very few mortalities. However, a reinsertion of the pacemaker would be a good measure because you'd not done it correctly, and you can measure that. So go going round through all -- and we do -- we do go and speak to the clinicians, using that as a measure would be a good indicator rather than using mortality. So it's a very important -- when -- when I originally said why I believe it should be centred with patients and clinician is because it's a very technical subject, and all so I think it's better to be independent. 

THE CHAIRMAN: I'm getting some way towards an answer to my question, which is how you make these difficult decisions. Is it, at the end of the day, something you decide, or do you have a board of clinicians? Do you write papers which are peer reviewed -- 

A. No, no, no, no. 

THE CHAIRMAN: -- what happens? 

A. The data -- the binary logistic regression model is that you throw it into the equation, and the variables come out and the weighting for each one comes out of the regression analysis. So the -- the amount of weight you put for age and sex and each diagnosis and whether it's an emergency or an elective and so on -- I say emergency I mean -- I should say non-elective, but you know what I mean -- and all of those come out as a -- as a coefficient, the beta coefficient in the model, and we don't make any decisions on that. But the decisions as to which things to throw into the equation are made by experience, by talking to clinician and so on, because -- and throughout the world, the same models are used. There isn't really any -- any question. The big question really is, whether or not you should adjust for, the two things which I mention, procedures, which we've dealt with, and also there is a question of whether you should adjust for socio-economic factors of the patient. And when, as I mentioned, we bid to do the Massachusetts HSMRs, they said that you shouldn't adjust for either. And we said, "We agree you must not adjust for procedures, but we think that it would be important to adjust for socio-economic factors. However, it -- it gets -- the -- because you have the case mix in the HSMR, that effectively acts as a proxy for the socio-economic factors of the area. People are admitted to hospital, say from Stafford, with a certain socio-economic distribution of a range of socio-economic factors and their case mix of diagnoses acts as a proxy for that, and in fact is more powerful in the explanation of the variance of the -- of the HSMRs that -- and the death rates than the socio-economic factors. So when you -- and that is the difference -- and that is actually one of the reasons why we have the HSMR because if you go to an individual diagnosis, stroke, myocardial infarction, fractured neck of femur, or high mortality, you have not got a case mix so that you then do need to adjust for the socio-economic factors because they're important, you don't have the case mix.

Now, what happened in the United States between 83 and 92 was that they tried to do mortality measures that we're doing, and they were -- that was the AHRQ, and they were closed down. And there was -- the clinicians went straight to Congress and got them closed down. And one of the problems they had was they were using individual diagnoses, rather than the mixture of diagnoses. Now, when we deal with individual diagnoses, we do do the standardised mortality rates of the individual diagnoses, but we don't publish those in general unless it's really adjusted. But what we do do is to use -- do the CUSUMs, the statistical process control charts. So the HSMR has the mixture of diagnoses, which the problem -- which -- which they did not have in the United States in 83 to 92, which ended with them being -- stopped doing mortality measures until recently they've started again. 

MR KARK: But not using socio-economic factors, is that what leads to the argument of the constant risk fallacy? 

A. No, no, it isn't. It's just whether you adjust for socio-economic factors of the patients when they are -- when they're admitted, we just -- it makes virtually no difference at the HSMR level, because all the socio-economic factors have been taken out by the case mix. It doesn't -- they just don't become important -- they just drop out of the regression equation as you allow -- as you add in more powerful variables. 

THE CHAIRMAN: But surely, if you take a hospital which lives in an extremely prosperous, healthy area of the country -- they don't necessarily go together, I know -- and you try and compare that with the patients at a hospital which is in a very poor and unhealthy part of the country, surely unless you factor in the socio-economic mix in some way you're not going to be assessing the two fairly? 

A. That's a very good point and it's the one we put to the Massachusetts people, and they didn't accept it. But we showed that when you do it, it doesn't actually make any difference. But I point out that, for instance, Barts and the London, in the most derived ward in the United Kingdom, has the large number of -- of -- the lowest number of the [observed] minus expected deaths. Sometimes people use the term "life saved", but they have very good low HSMRs in the most deprived wards, so it doesn't quite follow with what you're saying. And the thing is that the adjustments for the -- these socio-economic factors is removed when you have the case mix. But it would not be removed as, say, acute myocardial infarction or stroke, or whatever it is, it would not be moved in that level because there is no case mix at all, it's just one individual diagnoses. So there -- at those instances, in -- in Tower Hamlets, where -- where Barts and the London is, then you would expect to have a higher mortality, with all the other adjustments, all other things being equal, to -- which would be related to its social factors. We, in our bid to do the Massachusetts, said we thought we ought to include it, partly because they had such good data, better than -- they have income data as well. They said we shouldn't. We disagreed. But we did say that the correlation between doing it and not doing it was 0.993. Virtually no difference, because you'd adjusted for the other factors. 

MR KARK: How would that affect the actual figures? I mean, I don't understand what 0.993 means in terms of -- 

A. Almost the same. They're almost identical.  

Q. And until you corrected me, I thought I'd understood the constant risk fallacy. 

A. Sorry, I hadn't got on to that at all. 

Q. No. I thought --

A. Do you really want to go into that? 

Q. -- I'd just identified it, and obviously I'd got it wrong. I think it is relevant, though to -- 

A. Well, the constant risk fallacy really simply is that, as I was saying to the Chairman, you would multiply the national death rate by the number admitted in each age group, say, in each hospital, but the constant risk fallacy is saying, "Is it -- you know, is it fair that you do that throughout the country? Should you really be saying it's the same risk throughout the country, et cetera -- 

Q. Yes, well, that's exactly why I raised -- 

A. -- that's the constant risk fallacy -- yes, you're quite right. 

Q. It is actually -- 

A. Yes. So you're -- you know, is it reasonable to do that? And maybe it isn't, but you can answer the -- the -- the question very fairly, as we did in the 1999 BMJ paper, at the insistence of Lea -- Lisa Riasoni [Iezzoni] who has written the standard textbook on the subject, and that was that if instead of taking the national -- the national death rate, and applying it to the number of people admitted to each hospital, you take the death rate in each hospital by age group and apply it to a national population, which is -- isn't in any way dependent on the constant risk fallacy. 

Q. Is that direct standardisation? 

A. Correct, direct standardisation. 

Q. I've learnt something. 

A. You get a very similar result, correlation coefficient is above .9(?). 

Q. The effect of what you're saying is that whether one takes direct or indirect standardisation or whether you include socio-economic factors or not, the end result is not hugely different -- 

A. Correct. 

Q. -- and doesn't fundamentally affect your figures? 

A. Correct.

Q. You take, as we see from paragraph 67 of your statement, the first what you describe as non-vague diagnosis, and you examine 56 clinical classification system coded groups, which account for 80 per cent of deaths. What is the first non-vague diagnosis? What level of doctor is likely to have given that diagnosis? 

A. Well, the -- the primary diagnosis we use, and that will be the main diagnosis for which the patient was treated or investigated. And a non-vague diagnosis is one which does not have the ICD R code, prefix -- prefixing it. The R codes are vague sort of something wrong with you, effectively, you know, non-specific diagnosis. My practice in Lisson Grove they used to come in saying, "I feel any how, doctor", and that sort of diagnosis, non-specific. A specific diagnosis is not an R code, and we don't actually use the symptoms either, if we can help it. We would move to the next diagnosis. But we start with -- because HES, hospital episode statistics, says that the primary diagnosis is the main condition for which the patient is treated or investigated, we use that. So I think it's very important. And there isn't any other place in the world that I know of that does not use the primary diagnosis. I might add that we do also publish and have available the diagnosis on discharge, because some doctors have said to me, "Well, really, we'd like to use diagnosis on discharge". And one of the options you can choose is diagnosis on discharge, but most, I think almost all, people agree that it should be the primary diagnosis. But we make it available to people if they want to see it. 

Q. If the 56 classifications that you focus on account for 80 per cent of deaths, does that mean that the vast majority of the cases that you're relying upon will focus on non-elective admissions, so in other words emergencies? 

A. About 85 per cent of them will be -- of the deaths will be in non-elective -- in -- in non-elective admissions, yes. 

Q. Does that have this effect, that if the accident and emergency department of a hospital is poor, then it will suffer, as it were, on the figures, even though the vast majority of its other departments may be providing excellent care? 

A. Well, they don't -- I mean, people are not only treated in the A&E department. They -- the people come in to A&E, and they might be shunted off to another ward. Having come in as an emergency, they might go directly to a cardiac unit or whatever it is. But some of them are also treated in A&E, accident or emergency, and accidents initially are sort of patched up in A&E and then perhaps go to the fracture clinic or whatever it is. But if you have a poor A&E, you're gonna get -- it's going to be -- it's a potential that people could die a lot. Personally, if it's a poor A&E department. But not all will be treated completely in A&E because they do go on elsewhere in the hospital.  

Q. You told us about why you ignore complications and specific procedures -- I shouldn't say ignore, but you don't take them into -- 

A. Don't adjust for them. 

Q. Don't adjust for them. 

A. Sorry to interrupt, but there is an adjustment for secondary diagnoses which were there on admission -- 

Q. Yes. 

A. -- like Parkinson's disease, diabetes and so on, and that's what's known as this Charlson index. 

Q. We can have a look at the list of what it is that you take account of, or the adjustment for case mix at your exhibit 9. 

THE CHAIRMAN: Is the diagnosis the one that's recorded on admission or -- for instance, a secondary diagnoses could be discovered later on but it's realised it must have been present at admission or -- 

A. Well, no, it's all written in the discharge summary, really. And you do -- you do have an admission diagnosis. And the Americans in October 2008 required POA, present on admission, to be an additional code, but it's very difficult to measure whether it's -- you know, exactly present on admission. So it isn't necessarily the one which -- present on admission, it's the one which is written in the discharge summary, which is coded by the coder.

THE CHAIRMAN: As being present on admission? 

A. Well, that is one of the problems. In fact, 70 per cent of PMA (sic) -- present on admission diagnoses are the same as the primary diagnosis. We don't actually -- we haven't introduced it yet. Personally I prefer the Japanese system of having this activities of daily living, because it seems to me a very good measure. But we haven't got to that. I doubt whether we ever will. 

THE CHAIRMAN: So there is room for differences of approach, is there, in different places? I know we'll come to coding later, but do you assume that everyone has the same understanding when they fill in the data sheet? 

A. Well, the junior doctors usually have the job of writing the discharge. The people who have been involved, actually, often get the job of writing the discharge summaries, which is a drag they have. But those -- those are the -- you have to have a record, and it's written on discharge. 

THE CHAIRMAN: Thank you. 

MR KARK: Just before we take a break, can we just have a quick look at the list that you provide in -- as part of your exhibit 9. It is actually page 9. This is a document called "Understanding HSMRs a toolkit on hospital standardised mortality ratios". And it is the version published this year.

You give there your adjustment for case mix, which is said to include age, sex, deprivation, ethnicity, diagnosis, method of admission, et cetera. Two issues I just want to ask you about there. Deprivation, if you're not taking socio-economic factors into consideration, how are you taking deprivation into consideration? 

A. We are taking it into consideration, and they have a small effect on the HSMR. And that's the point that we made with the people in Massachusetts, that you can do it, it has a very small effect. The particular -- when we were doing Massachusetts we were bidding for an overall adjustment hospital mortality measure against four other groups of people. And it isn't so important, but when you get to the individual diagnoses, as I mentioned, then it does become more important. So we include it in the -- in the model there and it's -- index that's used is known as the Carstairs index, it was developed by Vera Carstairs. And actually we've -- we did the first calculation of it in my unit years ago. 

Q. Where is information about deprivation stored? How do you get it? 

A. Well, it's the census data. It just the census data. So you would have -- Carstairs index, I think it's unemployment, working class status and a range of four variables they use in the Carstairs index. 

Q. But it is that information retained on SUS? 

A. No, it's a part of -- it is a census variable, and that's one of the reasons why we need to know where the patient lives. So we -- we allocate their residence to -- and attach the social factors of their -- of their area -- small area of residence to each patient. And then we remove the identifier, just keeping the social factors. 

Q. And fifth down, I think it is, we have "Diagnosis". Now, that means primary diagnosis? 

A. Primary diagnosis. 

Q. Co-morbidities on entering hospital?

A. Well, it will -- they will -- yes, I mean, this is actually not one of our documents, but it's good enough. It's -- it will -- the secondary diagnoses are used in the Charlson index, which is this measure, introduced in Australia some years ago by Charlson, to allow for the secondary diagnoses, but you -- but to not include those diagnoses that occurred in the hospital, there might have been side effects and so on, but were there on admission. So they -- I gave examples of, say, diabetes, Parkinson's disease, chronic diseases which would make the patient more ill when they are admitted, and that is this additional variable, the Charlson index, and it's included in the modelling. 

Q. Martin Bardsley, of the HCC, told us this: "We have been told by one of our analysts, I think the objection to procedures stems from applications where you want to compare the marginal impacts of hospital on a population mortality and not make assumptions about treatment effects. We [meaning HCC and CQC] were not doing that. We were looking at changes in mortality from homogeneous groups of patients and if you do that using procedures is just as valid as diagnoses. In fact in some sense they are more homogeneous than diagnosis based groups alone. We would argue that the use of procedures in the classification can help to identify patients with similar treatments and create a better comparative framework than diagnoses alone." Now, is that not an equally valid approach? 

A. Well, it's an argument that's been going on for years and we tend to take the purist view, which is expressed by, I would say, the Harvard specialists, and we believe that overall the adjustment for procedures is incorrect. And you -- you can get to a point where you sort of explain a high proportion of the deaths, but many of those things are using variables which we consider -- I would say the -- the majority of the people who are sort of experts on the subject consider inappropriate. So if -- I mean, in -- we had all these discussions when we were arguing against the four other groups who bid for the Massachusetts bid, and the people who judged it said that that those groups who did include procedures were incorrect and would -- they would turn it down for all the arguments that they are, and I gave the CPR as the extreme argument, and we tend to agree with them on that.

And I don't personally think that we would ever consider including them, but we have a -- a philosophy that if anyone can explain to us that they have a better method of doing it, we are perfectly happy to plagiarise their method, as long as it can be shown statistically and clinically to stand up. So if you could come up and tell me something and prove to me that statistically and clinically it make sense, we would just copy it, as we do with the Charlson index. 

Q. But you're not saying, or are you, that the particular system used by Dr Foster Unit is the only workable model? 

A. We're just saying that we use what we think is among the experts whom we recognise, people like the people at -- at Harvard, people like David Spiegelhalter, those types of people are the ones that appear to be the best and the ones that also make the most clinical and statistical sense. That's what I would say. 

Q. In order for the publication of the HSMRs to be a helpful tool, would you agree with this, that, first, it's necessary to have a clear and distinct method; secondly, provider input and collaboration is essential, a detailed media strategy is needed, and I expect that's put in the sense that the public need to be educated on how to use the results, so the pure publication of the figures isn't helpful unless the public can properly understand what they mean, would you agree with those? 

A. I think I would agree with those, yes. 

Q. I'm going to move on to a slightly different topic of palliative care, and I wonder if that would be a convenient moment? 

THE CHAIRMAN: I'm sure that's a good moment to pause for reflection, and we'll start again at midday. (11.46 am) (12.00 pm) 

MR KARK: Dr Jarman, as I've mentioned to you in the break, if you could slow down a little, and if you use non-technical language, I personally won't feel you're talking down to me at all. I would welcome it, so if you could just bear that in mind. In his first report, the Chairman said this, at part G, paragraph 60: "In my view, there are matters which require review in terms of what information is provided and how it is provided." And this is in relation to HSMRs: "Firstly, it seems essential that a consensus view should be reached, if possible, on the reliability and limitations, if any, of the methodologies being used.

The controversy about coding, for example, is unhelpful to the public understanding and potentially damaging if it leads managers into a complacent retreat, seeing it as a reason for inaction." And he said this at page 370: "There was a need to ensure there's uniformity of practice throughout the country in terms of coding practice so that the public can be assured that like is being compared with like." Now, the National Quality Board recently recommended the use of something called Summary Hospital Level Mortality Indicator, or SHMI, is probably the acronym. First of all, did you have anything to do with their report? 

A. Yes, I was on the --  

Q. Oh, microphone. Could you press the button. That's it. 

A. I was on the working party and I gave my opinions about what should be done, and I -- I was -- I signed the consensus status -- statement at the end. 

Q. Without going into great detail about the differences of approach between HSMRs and SHMI, do you accept that they've come up with a workable alternative? 

A. Yes. 

Q. Do you have criticisms of it? 

A. There are -- the -- there are two main differences, if I could mention them. 

Q. Please. 

A. One is that they suggest using all diagnoses, 100 per cent, rather than the 80 per cent, which I think is fine. And we have since -- the last few years, done both 100 per cent and 80 per cent. And the reason why we do the -- concentrate on the 80 per cent is because that has the diagnoses where there are the most deaths and where you can achieve the most reductions in mortality. But we're perfectly happy to use both. That's -- so that was difference -- 

Q. Your 56 diagnoses -- 

A. Our 56, yes. The 56 have -- I think it's about 1.4 per cent of all deaths on average per diagnosis. Whereas the remaining 203 of the CCS diagnoses have 0.1 per cent per deaths per diagnosis. So there are many fewer. And, of course, you will find many fewer deaths. So we think it's important to concentrate on the areas where there are large number of deaths, and that's -- but we have for years done the 100 per cent, and very happy to work with both.

The second difference is that they do recommend, as we have discussed today, earlier, using the deaths up to 30 days from discharge, which I think is useful to know, but has a couple of practical difficulties, in that at the moment you would have to wait two years to get that information, with the linkage. They have said that they can speed it up. The second practical difficulty is that hospitals want to know their mortality, rather than a mortality influenced by a hospice outside over which they have no control. And I am sympathetic to that viewpoint, but as the two are very -- give very similar results, I don't think it makes a great deal of difference. And I also agree with the -- with the Chairman's recommendation that it would be very good to have a uniform method that's accepted and to tidy up the coding. 

Q. So far as hospitals wanting to know their own mortality, if they are only looking at 30 days within discharge, is it fair to say that the degree to which the hospice is likely to affect that is minimalised? 

A. No. Well -- the -- the results -- the HSMRs with and without the 30 days, using the Scottish data, the correlation coefficient .92, and it is similar in England, so the results are similar. You may get

some -- there are some trusts where it has been alleged that they just discharge patients to a hospice and let them die, and if you -- you could pick that up with that method. And so, therefore, I think it's useful to see that information. 

Q. The last -- 

THE CHAIRMAN: I'm not sure I understand the hospital's objection, as you described it, because if the hospital is discharging the patient to a hospice -- 

A. Yeah. 

THE CHAIRMAN: -- for instance, then they have an idea that at the very least the patient is leaving their care requiring palliative care and is presumably likely to die. Now, whether that was the position on admission you find out by other means. I don't understand why they should object to what is, after all, a slightly artificial division of requiring people to die in hospital to be counted in the figures, rather than be dying as they leave? 

A. What I was meaning was that if include within measure of HSMR the death in the hospital as well as the death in the hospice outside, you might have a large number of -- you know, you might even have 20 per cent of the deaths you're measuring as an extreme within the hospice, then they would say that, "We are interested in the deaths in our hospital. We want to know how well we do. We don't want to know at the moment immediately how well the hospice does, because our -- we can only change what we do in our hospital. We can't change what they do in the hospice." I mean, it's -- it is of interest to know that the hospice has a high or a low, but they are trying to improve their quality, we hope, and they need to try to reduce the mortality in their hospital, and they cannot change what the hospice does. They can't affect the hospice's management of the patient. They can only -- the hospice being something independent of the hospital. I'm not -- if it's their hospice, then it will be coded

with their hospital. So it will count as their hospital. But if it's a separate hospice, it will be coded separately, and it will be something which they can't change. The hospice may have a very high mortality, and they would say, "But we were trying to improve the mortality in our hospital, to reduce the mortality in our hospital, and it's not helpful to have our figures mixed up with those in the hospice".

THE CHAIRMAN: But, of course, all discharges don't take place to hospices. 

A. No. 

THE CHAIRMAN: And we have one very striking case in front of this inquiry of a patient being discharged inappropriately from A&E and dying at home shortly thereafter. And it is right, isn't it, that those sort of cases should be captured in the figures? 

A. Absolutely, absolutely. I agree with you, that it is important that we know, and I think that you could have an example -- and I -- I could actually, but I won't, mention particular hospitals, trusts as they call them, where it is said that patients are discharged to a hospice and die within a few days, and I think we really need to know when that happens. But the people in that hospital would say that they died in the hospice and others would say, "We'd need -- basically you need to know both, but they can only actually change in the hospital, and management and clinicians can only really change the ones in their hospital. It isn't their -- they have no jurisdiction, if you like, over what happens in the hospice. 

THE CHAIRMAN: While I'm asking you questions, the consensus statement, which you signed, which is about SHMI, if I can use the acronym, obviously the signatories to that have developed a consensus, but does that consensus represent something wider than that or from what you say there is still work to be done in developing a wider consensus? 

A. Well, I mean, things have gone on. I think it was sort of November last year when this thing came out, we signed it. I don't think we actually signed anything but we agreed with the email, as it were. Since then the technical working subgroup has been working and our people have been doing that, and there has been some work done by another group on this new indicator. It hasn't been done by any of the people involved. And we've been commenting on that, as well. The people who are on the working group -- I think Ian Dalton who chaired it did a marvellous job to get them to agree, to be honest, because they -- they tend -- they tend to have different views. And also it doesn't affect us very much -- so much, really because -- there are companies as well. There's CHKS and Dr Foster people are on there, which would have sort of commercial points of view as well. So he did get agreement, which I think is pretty good. Whether that will hold up and whether there will be tensions developing, I don't know. But, I mean, there would -- in the -- in the involvement that we've ##agree with what has been done technically since in the calculations, because they appear to have errors, as far as we can see, but that's a detail that's gone on since then, and we have -- which we have been commenting on. 

THE CHAIRMAN: But it is all quite disturbing for the public -- 

A. Oh yes. 

THE CHAIRMAN: -- to have this sort of debate going on, about matters which it's really difficult to explain to the public. 

A. Well, I've had this experience round the world, of course, in the different countries, and most countries have managed to get to a sort of consensus. Canadians have been very effective. They've -- what happened with Canada was that I went there in 2004, worked with their -- as I do with other countries, worked with their statisticians and their clinicians, decided on a model, which didn't include procedures, and said, "Okay, here is the software, now you take it from there", and they have taken it from there and they've published it for the last three years, and they work and have continued to work with it. The Dutch have agreed to use the HSMR and the same method, and they've legislated to I think -- in Parliament to do it, and other ones have. We've got to a bit of conflict but at least it has reached and I think it is admirable that it has reached a point where people are trying to develop and accept a model. I mean, we -- we have had 100 per cent HSMRs for years and we've had 80 per cent HSMRs and we'll continue doing it. The practicalities, if you can't get the data for two years, is that you can't use it. And I think you must have something which is practical and usable on a monthly basis, and that's really why. And if it is decided that people are going to use one which has got to be linked, we will say, "Well, we know that the result is similar". It will be very useful to be able to detect if hospitals are discharging people to die in hospices and so on, but from a practical point of view, we will continue to do the monthly data as well, because we know the result is almost the same and, from a practical point of view, we must have something that the clinicians can use to improve the quality of care, and for managers, presumably, to check if something's going wrong and other people, the clinicians. I think you've got to have something which is up to date. 
 THE CHAIRMAN: I don't think the purpose of my recommendation, and I hope it hasn't been understood as this, is to suggest there should be one size fits all and a monopoly one method and no one else is allowed to produce a new method. But perhaps what I was hoping for was a consensus about what each different method that people advocate might mean. 

A. Yes, well, I mean, I think it is admirable that the country has got to that point, and I really do. And our philosophy is that we will do -- whatever method is recommended, we will do it, but we will also do something which is useful. The drawback we have had is that when we were invited to join the group there was no mention of the fact that if we did give advice we would not be able to do it, which is what we've now been told -- it's a typical Department of Health ruse -- and we object to that. I object it to. I got -- I actually put it up later, the email from Bruce Keogh sort of saying, you know, "Will you join?" No mention that, "If you do join you can't do it". However, we will continue do what we do, which is the most useful for the hospital, and we will do whatever they say we have to do as well. In practical terms, the hospital wants the data monthly. 

THE CHAIRMAN: Okay.

A. In the States I sometimes get it after two days from the end of the month. 

MR KARK: It sounds as if the real stumbling block for you is the delay in getting the 30-day discharge figures. 

A. Yes, I think it is a big problem. From a practical point of view, you -- you cannot delay for two years. They have promised to make it three months, even that is a delay. But it's a lot better than two years. And if they could deliver the data within three months, then I would be -- I would -- I wouldn't be at all unhappy with using whatever they do. As long as it is practical and works well.

Q. We were touching upon the issue of palliative care, and that is the last in your list on page 9 of exhibit 9. I just want to deal with that, if we can. First of all, perhaps it's important that we understand that palliative care is not the same as the end of life pathway. 

A. Well, I'm not quite sure about that, actually, to be honest. 

Q. Well -- 

A. It is people who are dying, really, or are going to die. 

Q. But palliative care is for those who can't be cured? 

A. Yes. I mean, it used to be considered that that was the case and that's how we'd always treated it, but there was a change of the coding. I mean, in March 2007, whereby the coding of what is considered as palliative care had been considered was allowed to extend, not to cover just people who had a terminal illness, who are under the care of a palliative care specialist, but to have someone who had an illness which was not curable, and they gave the example in the coding thing, and I give it in my statement, of pulmonary hypertension, which is not curable, who has advice from someone in the palliative care team, who could be coded as the palliative care coder, which is Z51.5, and that meant that there could be a wide range of interpretation throughout the country of what was a non-curable illness. So you could, for instance, say, rheumatoid arthritis, diabetes, even up to, for some hospitals, 60 per cent in a very small number of hospitals. There were about four or five hospitals which suddenly -- no, which -- not suddenly, which changed their palliative care. One changed its palliative care in March 2007, when the change of coding came. There was a very small gradual increase throughout the country of increase -- of coding of palliative care, and then three hospitals changed their coding of palliative care in March 2008, when the --

Q. Can I cut you short -- 

A. Please. 

Q. -- because we're going to look at those graphs -- 

A. Yes. 

Q. -- in due course. 

A. Please. 

Q. And just at the moment I just want to deal with the broad issue of the change, if it's possible to do that, because in this last paragraph on page 9, you say: "We currently adjust for the presence of palliative care episodes by including it in the risk adjustment model. If any episode in the spell has treatment function code 315 or ... Z515 in any of the diagnoses fields, then it is defined as 'palliative' and all others are termed 'non-palliative'." Now, presumably when that change came in, that would have had, say, within a year an effect across the country upon the coding. After that, presumably if all hospitals were coding in the same way, the effect was mitigated if not disappeared, in the sense that you are going to rebase the standard? 

A. Well, the -- the problem was that, as I had actually detailed in my statement there, it was the definition -- it -- of what could be included as a terminal illness. And it was changed to include anyone with a non-curable illness. Initially, it -- for a terminal illness it had to be person who was terminally ill under the treatment of a palliative care specialist. That was right up until March of 2007. And then the coding clinic came up with the recommendation that anybody who had a non-curable illness, and they gave the example of pulmonary hypertension, and didn't necessarily have to be under the care of a terminal care specialist but had to be -- could have had advice from the team could be coded as palliative care. Now, that allowed -- the definition of a sort of non-curable illness was not made, and that allowed a very wide range of interpretations of what was coded as palliative care. Up until 2007, we didn't adjust for palliative care as such. We just thought that someone who has palliative care would show up as being severely ill and it would come up with other adjustments. But some hospitals ask us to adjust for it and we did introduce that change. And it was the ambiguity. Now, it has been in the last year clarified, so that the code -- instead of being 751.5 (sic) is now 51.8. If the -- it has to remain as 51.5 if they are now under the -- the palliative care specialist and have a terminal illness. It's going back to the old definition, effectively. 

Q. I'm sorry, does that mean there are now two levels of palliative care within the coding? 

A. Yes, now there -- there will be from now on yes, 51 -- and Z51.5 Z51.8. 

Q. And, presumably, one will be weighted rather higher than the other in your system? 

A. Presumably, yes. Yes. But I think one of the recommendations at the stage where I last looked at it

was that we might drop the palliative care variable and what we need to do is to look at the implications of all of those to see the models and how it affects it. 

Q. But at the moment, since 2007, palliative care is taken into account? 

A. Yes, we -- we have a palliative care variable. 

Q. As I say, we'll look in due course what effect that had? 

A. Yes. 

Q. And you've helpfully produced some graphs to assist us. Can we just stay with the document that's on the screen at the moment, because I'm going to turn in a moment to the April 2007 publication of the HSMRs, it might be helpful at this stage to have a look at the guidance that's been given relatively recently. It's on page 13 in relation to "Investigating a high HSMR". Now, this document is the January 2011 version. Was there a version of this document back in 2007? 

A. No. 

Q. Do you know when the first such document was produced? 

A. I think the first one I saw, I think, was dated 2010, as far as I remember. 

Q. Right. Nevertheless, I think it might be helpful if we -- 

A. The sentiments in it are ones which we've expressed over many years.

Q. Well, quite: "Investigating a high HSMR -- best practice. "HSMR must not be considered a punitive measure but rather as an indicator for organisations as a whole to monitor their mortality. [They] can be used to identify potential issues early, thereby giving the organisation an opportunity to make sustainable changes to their service delivery ... We recommend that should an organisation be shown as an outlier for HSMR that they use the following investigation pathway." And the first of those, as we can see, I'm not going to spend a great deal of time going through all of these, but the first of these is "Check coding", and we'll look at the coding issues in April of 2007 for this particular trust. The second is case mix: "Has something extraordinary happened within the time frame i.e. an abnormal run of severely ill patients in a short period of time?" Third "Structure": "Does the [structure] and its surrounding healthcare partners work in a different way to other trusts across the country?" So does that incorporate what we've been discussing in relation to post-discharge care?

A. To a certain extent it would do, yes. 

Q. 4 "Process": "At this point ..." In other words having got through 1, 2 and 3: " ... considering that there is a potential issue with quality of care. Where service delivery needs to be reviewed ..." And then fifth, "Individual or team": "Very occasionally the investigation will lead you to an individual or team." Is that suggested to be a sort of step-wise process? 

A. I don't think it is, really. I think it's really they should have all be going on at the same time. It's not

meant, you know, sort of, look at case mix, spend a year on that, then look at structure and spend a year on that, and so on. These are things that you -- might come into your mind immediately. They should really be looked at at the same time. 

Q. And back in the earlier days of HSMRs, would similar issues have been raised if you'd been asked for advice at Dr Fosters --

A. Yes, I think that's true. I think you need to take account of a whole range of possibilities, and look at them to see whether -- what their relevance is. 

Q. And then if we go to the next page, please, where there is an HSMR checklist. And forgive me, I'm not going to go through all of the dos, but the don'ts, perhaps, underline what you've just been telling us, which is the first don't is: "Assume it is just coding." The second don't is: "Ignore the problem." And I think it is about the sixth down is: "Be complacent if your HSMR is low, also check SMRs." Meaning? 

A. Standardised mortality ratios of individual diagnoses. 

Q. So in other words, just because the broad picture looks satisfactory, it doesn't mean that you may not have individual issues in relation to individual areas of practice? 

A. Exactly, because the HSMR is -- consists of 56 individual diagnoses and we develop a model for each diagnosis and then add it up to form the HSMR. So you can be warned, if you like, by the HSMR there might be a problem, and then say, "Okay, well, let's look at individual diagnoses", or you might even say, "Well, we seem to be okay", but you might actually have higher mortalities in one or two diagnosis which you should be looking at. But you can't just say, "Oh, it's coding", and spend a year looking at coding, et cetera. 

Q. The HSMRs which we have focused upon in this inquiry were those published in April of 2007, when -- can I refer to them as DFI, to distinguish them from DFU your unit. DFI published the Good Hospital Guide -- now in fact, the Good Hospital Guide or the Hospital Guide had been published, I think, since early 2000s. 

A. 2001. 

Q. There was a hiatus in 2006, as we're going to hear tomorrow, I think. 

A. Well, it was given to a smaller group and wasn't put in the national newspapers. But from January 2001 it went into the national newspapers, like the Sunday Times, and they also tended to have a full week of supplements where they would concentrate on a particular clinical area. 

Q. The one that we have focused on, as I say, in this inquiry is the April 2007 publication. You say in your paragraph 149 that the trust's HSMR had been consistently above the baseline national average since 1997.

Who would have been aware of that? Who would have had those figures? 

A. Anyone who read newspapers. 

Q. And as far as you're aware, had anybody from the trust up until 2007 raised particular concerns with Dr Fosters about how the figures were being produced? 

A. Not to my knowledge. I noticed that Cynthia Bower mentioned that she knew that -- that people knew they'd been published since 2001 in her evidence. So they were aware of them. But I don't know that they had gone to Dr Foster. I hadn't heard of it. 

Q. I want to look at how the trust appeared to have reacted to the publication. If we could go to your exhibit 39 you've produced for us, and we've seen this elsewhere, the report to the trust board provided two months after the figures were published. This was a report by the medical director and director of nursing and governance, who was Dr Helen Moss. If we could have a look, please, at below "Introduction": "Why was the hospital standard mortality rate higher than that which had been discussed with Dr Foster representatives two months previously?" The HSMR that was published was 127 and it had previously been stated to be 114.

I think probably Mr Taylor is in a better position to deal with that change. 

A. To a certain -- 

Q. Unless you want to comment on it. 

A. Well, I'd -- I'd only comment -- it -- as far as I could tell, it was the -- they were looking at a figure which had not been rebased, and that was the major problem. 

Q. That was one of the issues, certainly. 

A. One of the issues. Another one was the change of the palliative care coding. 

Q. Yes. And if we could go, please, to the next page. We can see below the box, below the diagram, these words:

"The national range of an overall trust percentage is 1.5 per cent-3 per cent with an average of 2 per cent ... "It appears that the trust's overall mortality rates are at the low end of the national benchmark. The trust can therefore be assured that there are no obvious major underlying problems in terms of the overall mortality rates."  

What's wrong, if anything, with that argument? 

A. It is a pretty brave statement, isn't it? First of all, there's a -- there's a miss -- an error in the calculation. The -- the 1.3 per cent figure should be 1.94. 

Q. If we just keep a -- sorry -- 

A. To make a broad statement like that is assuming that crude death rates are sufficient to be looked at, and crude death rates don't have any of the adjustments. 

Q. Can I just ask you to pause for a moment. You have provided us with what you say to be the correct figures at your BJ40. I don't know how easy it is to switch between -- I was about to say keep a finger in BJ49 and go to BJ40, with our clever system. I don't know if we can do that. It's the first page. If we could highlight the text. The first two boxes are the "Crude death rates" et cetera, as claimed by the trust. 

A. Yes. 

Q. Is that right? 

A. The top left-hand set of boxes. 

Q. So where it says, for instance, 0.4 per cent and then below that 3.3 per cent, et cetera -- 

A. Correct, yes. 

Q. -- those are the figures -- 

A. Copied from the minutes that I was shown. 

Q. Copied from the document we've just been looking at? 

A. Yes. 

Q. In fact, the true rates, according to you, are those in the boxes to the right of that, headed "Mid Staffordshire NHS Foundation Trust (Dr Foster data)"; is that right? 

A. That's correct, but the thing about it is that their own figures don't differ greatly, the basic underlying figures, if you go down on the left-hand side, of where it says "Board minutes item" -- 

Q. Yeah. 

A. -- their own figures say, for instance, for the year means admissions. And the -- the ratio of 1,141 to 60,561 is 1.9, but in the board minutes they give a figure of 1.3; that -- that ratio. And what we're saying is, although our basic figures, as you said, do differ from theirs a little, even had they used their own figures, they would have got a different result. 

Q. If they'd used them accurately? 

A. If they'd used them accurately, yes. 

Q. Which you say they didn't. 

A. Well, I think if you -- if you just divide one by the other, you get 1.9, rather than 1.3, and it seems a very cavalier attitude to mortality at a board to accept 1.3, in my view. 

Q. If we can now go back to the document, exhibit 39. I'm afraid I cut you off and you were halfway through explaining the problem with the argument that the trust would be entitled to look at its overall mortality rates being at the low end of the national benchmark. Now, even if their figures were right, which they weren't, why do you disagree with that argument? 

A. Well, I mean, I do agree it is a measure, but it is the crude mortality rate, and I gave the example earlier on that if you were measuring a mortality rate in Brighton and Hove, and comparing it with a mortality rate in Milton Keynes, you would almost certainly, however, whatever quality of care, get a higher crude mortality in Brighton and Hove because it had many more elderly people. But it might well be that the mortality -- the care was much worse in -- in Milton Keynes because the care is -- is worse. But the figure, the crude mortality, would be higher in Brighton and Hove because it has more elderly people. If you don't adjust for -- adjust for the age, and whether they went in as emergencies or elective and what their diagnostic mix was, you're not getting -- you're not comparing like with like. Although it does give you a crude measure, if you -- if, for instance, they were comparing themselves with a hospital nearby, which had a very similar case mix, then it would be much more meaningful. 

THE CHAIRMAN: Is it a meaningful figure for measuring a year-on-year change within one trust? 

A. I don't think -- I mean, we've gone through this in the States. Because the great advantage of it is it's there immediately. You know, you've got it. You don't have to wait for any data from HES or anything like that. You can measure the numbers of the deaths in the hospital and you can measure the numbers of admissions and get a quick answer, even on a monthly basis. But it's still is not adjusted, and if you get a -- a series of changes of -- of diagnoses and so on, or people going in as emergency, a whole range of different factors, then it's going to change their own figures. And at IHI, where I've worked for ten years, they did try to get hospitals to use the crude mortality, but it didn't work out, for the reasons that I've stated. And, of course, if you calculate the figure wrongly, it makes it even worse. 

MR KARK: Just to use another example, which I think you mention elsewhere in your statement, if you're trying to compare the death rates at a large teaching hospital with a medium-range district general hospital, what used to be a district general hospital, are you comparing like with like? 

A. You probably are not. I don't know the particular circumstances. But it may well be that the case mix of the teaching hospital is very specialised in some instances. They may also be a -- a centre for coronary angioplasty and have high mortality people being referred to them. There's a whole range of factors that can affect it. On the other hand, they do have -- they tend to have more hospital doctors per bed, and so that may account -- be a counteracting factors. But it's -- you -- the only way you can really make a genuine comparison is to adjust for the various factors which are most important. 

Q. Can we have a look at what else was written here. Under "Coding and methodology": "On the basis that overall mortality did not appear to be a significant issue for the trust, the focus of attention was moved to the coding and the Dr Foster methodology for HSMR." Well, that seems to offend your first principle, as it were, which is don't assume it's coding?

A. Correct. 

Q. "Two main issues have been identified: "The major factor identified is that the initial diagnosis in several cases had not been revised following availability of further information as outlined in an audit of case notes ..." Well, that would have had an effect on the figures, wouldn't it? 

A. I think they're implying that they had coded the primary diagnosis wrongly. I think this is what they're saying. And when we'd looked, they did change -- we particularly looked at fractured neck of femur and they did change the way they coded fractured neck of femur dramatically, very, very different to -- to something very, very different from every other trust in the country, at that -- at that month, I think more or less. 

Q. The second point she makes is that the: "The Dr Foster assessment is based upon [what she describes as] the primary admitting diagnosis i.e. the first symptoms noted when the patient is received into the trust, rather than a subsequent diagnosis following a specialist review." Now, that, you've told us, is not what Dr Fosters was trying to do, but if that's what the hospital was recording, would that have skewed the figures?

A. No, because the -- we take the primary diagnosis. I mean, you could -- you could add the word "admitting", but it's not quite correct. We take the primary diagnosis, which is the most important diagnosis, the main diagnosis of -- of -- rather than using any diagnosis you like to choose. You have to -- you have to have a definition of what is -- what is the primary diagnosis, and it's the main diagnosis. And that's -- that's -- those are the rules -- I mean, they are very strict rules of HES of the way you should do it, hospital episode statistics, and we follow those rules. 

Q. But if they were coding, in the way that she's described it, i.e. the first symptoms noted when the patient is received into the trust? 

A. I just don't understand what they're talking about, because it isn't the first symptoms noted at all. It's the diagnosis. You don't use symptoms. And if you have no diagnosis, you just have, "I'm feeling any how, doctor", then you still have to eventually find out what is actually wrong with the patient. You have to make a diagnosis if you possibly can. 

Q. This raises its head again a few pages on, at WS2707, if we can use the pages in the middle. 5.1 in the middle "Diagnosis": "It appears that Dr Foster are using the primary diagnosis of the first episode of care as their measure for HSMR. Very often, the first episode of care will be coded with 'signs and symptoms' rather than a definite diagnosis. The diagnosis used for mortality should be the dominant diagnosis in the spell, which is not necessarily the diagnosis of the first episode of care. This question was put to the Dr Foster representatives, who confirmed our suspicions that they looked at the first diagnosis of the first episode." Now, in your view, is that simply a misunderstanding? 

A. I think it is, yes. We just used the -- most of the HES defined primary diagnosis, it's the most important diagnosis. I could -- I have actually got here what HES actually says. It says: "HES/SUS use primary diagnosis as the patient diagnosis for (1) the main condition treated or investigated during the relevant episode of healthcare and, where there is no definite diagnosis, the main symptom or abnormal findings or problem." And we follow that, what is recommended by HES. And we just feel that that's the appropriate thing to do. I don't know whether I've -- I think there is a more specific, detailed thing in several of the exhibits that I have of how we follow each episode through and so on, and I'm trying to find it here.  

Q. I don't think we need to go into it, because -- 

A. Okay. 

Q. -- I think you've described -- 

A. It's in my -- there are several things in my statement and in -- in my exhibits that give precisely the details.

Q. These explanations in relation to mortality and the HSMRs seem to have found their way to the board-to-board meeting with Monitor -- 

A. Yes. 

Q. -- which was about six months after this report, and it may be worth looking at that, if we could. In fact, it's not one of your exhibits, but it's an exhibit of Dr Bill Moyes, WM9. If I give the Lextranet number, BM0001000077. That just identifies the first page of the board-to-board meeting of 5 December 2007. Then if we could go to 081, in the second row down, we can see:

"Monthly performance reports include information on clinical targets and KPIs. Detailed clinical data is provided on a six-monthly basis. Our SMR is currently 101." 

A. Yes. 

Q. "We do not have a problem with mortality." Now, in fact, we're told now, and we received an email recently from the trust, that it is accepted that that figure of 101 was for one month only, October of 2007. Now, how wide a period does one have to look to make sense of mortality figures for them to have any real meaning? 

A. Well, there will be a variation throughout the year, and we -- we use a year's figures for HSMRs, and the -- you can tell by the width of the confidence intervals that if you take a smaller number of deaths, which you'll get in one month, as opposed to one year, then the confidence of the figure you give will be much less, and the intervals within which the figure is likely to be, with a certain percentage chance, such as 95 per cent, will be much wider. So that's the confidence intervals of the measurement will be wider. So the confidence intervals of a one-monthly measurement will be very wide indeed, and I think one of my exhibits, I think it is 83, I show how wide those confidence intervals are. 

Q. And what reliance, if any, could you place on a single month's figures? 

A. Very little. 

Q. That information provided to Monitor then seems to have crept into their board meeting decision, which we have at Dr Moyes' exhibit 10, which is BM0001000086. So this is the point at which the decision on the foundation trust status is being made. If we could go to the third internal page, which is 089, it's horribly difficult to read this. If we can just magnify "Mortality rate/clinical coding".

I'll read it out, because it is very difficult to read on the screen: "The trust received 127 mortality rate for 05/06 from Dr Foster." Then in brackets: "The trust were originally advised their score would be 114, however Dr Foster changed the calculation to include co-morbidity." Well, that's wrong. 

A. Yes. 

Q. "The CHKS coding review commissioned by the trust highlighted quality and death of coding as issues especially poor coding of co-morbidities."

To the right: "The trust report that their Dr Foster mortality rates have reduced to [circa] 101 between May and August of 07/08 ..." I suppose that means for the 07/08 period: "... as a result of significant improvements to coding for co-morbidities and other actions they have undertaken." Now, that 101 figure has now translated itself into a three or four-month period. 

A. Mmm. 

Q. Even if a four-month period were being looked at and the

rate was on average 101, could one place any significance upon that or very much reliance upon it? 

A. It's better than one month, but not as good as 12 months. The figure 07/08 means the year that began in March -- in April 2007, ended in March 2008, and it will have narrower confidence intervals, but not as narrow as one year. I do actually give the figures in my exhibit 83, with its confidence intervals. And -- and for one month as well, so you can compare the figures. 

Q. Shall we have a look at that. This is one of the recent exhibits that I hope has been passed around and people should have copies of this.

First of all, this relates specifically to the Mid Staffordshire Foundation Trust. It's a report that you have provided very recently, you've raised on your system, I think a couple of days ago; is that right? 

A. On 10 June, at 12.34. 

Q. And it covers the period from April of 2003 to March of 2009. If one wants to be relatively simplistic about it, we want to look at the relative risk column; is that right? 

A. Correct, that's the HSMR, effectively. 

Q. But just before we go there, could you just explain spells and super spells to us. Does super spells cover more than one hospital? 

A. Yes, a spell is really an admission, and if a patient is -- moves from one hospital to another hospital and there's less than -- there's two days or less between the two, then that is counted as one admission. So you might -- the patient might go to three hospitals and we count that as -- all as one admission, as long as the interval is two days or less, and we are able to link individual patients as they move from hospital to hospital. So there's -- the spell -- the word "spell" was used by Korner in -- as a -- as a term for an admission in the 1980s, and so we've adopted it. I think it was our term to call them super spell, to link the different admissions. In those days they couldn't link the admissions. 

Q. Then we can see what the range is from first to last, which we've just described. We can see the number of deaths, and that should be observed deaths, should it?

A. Yes. 

Q. And then the expected number of deaths. And relative risk, is that over the entire period? 

A. That's for each month. So the -- so taking the top line, the HSMR or relative risk, is 119. -- 111.9 and the range is from 108.9 to 115.0. 

Q. I see. Now, on my paper copy, some of the relative risk numbers are highlighted in red. 

A. Yes. 

Q. I'm not sure that comes out particularly well or indeed at all on our screen, which is -- I think you just about see that there is a difference. What are those highlighted in red?

A. Any of the ones that are highlighted in red, if you go one column to the right, where it says "low", that figure low will be above 100. So as you -- as your eyes go down, you -- you have 108.9, 104.1, 100.9, 70.9 and then it goes on the RR as 95.3 and it's not in red. And that's because the lower confidence interval is below 100, and it's illustrated later in the graph on the next page. 

Q. But when the lowest confidence interval is above 100, that will give you a red indicator? 

A. That would give a red, yes. 

Q. Meaning what?

A. Significantly high within the confidence intervals that are shown. 

Q. I'm not going to go through every entry here, but if we could go over the page, please, we can see that for October of 2007 the relative risk "rate", is that the right word -- 

A. HSMR, just say. 

Q. -- was 101.7. But we can see that from April of 2007 -- well, I suppose the year begins again, and there's one very low entry at 92.8, and then they are consistently above -- 

A. Yes, that's correct, yes. 

Q. -- 100 thereafter.

A. The central HSMR's above 100. 

Q. I just suggested that the year begins in April of each year. The fiscal year does. But at what point do you rebase your figure for each year? 

A. Well, the HSMR normally is given for the fiscal or financial year, beginning in April to March the next year. The rebasing is normally done in October. The thing is that you've got to sort of take a final point where you say, "Okay, that's the HSMR". So HES at the Department of Health collects together all the SUS data and it has a rule that people -- that trusts should have submitted their data by the end of July each year.

We think that in fact not all trusts are completely on time, and they -- a few of them struggle and get the data through in the next month or two. So we take the October year -- October month in the year as being the time when we'll say, "Okay, that's it. We've got the HES data. They've tried to get everyone in by the end of July. They've allowed a few stragglers. We will say what we call the frozen HSMRs are calculated in October each year". And they may actually only get into the press if it's published, say, in the beginning of November or something like that. 

Q. But every year, in order to allow for, is it, the lowering of death rates across the country --

A. Yes. 

Q. -- you rebase? 

A. Yes. Now, the question of rebasing is a slightly tricky one, and I deal with it differently in different countries. In most other countries I do not rebase. All I do is take a fixed year, and in fact at the moment I try to take the year 2000, and I measure the HSMR in the country and the HSMR in each hospital, each year, and there's no need to do any rebasing. You do it continuously. But as it seems that there's been increase in the number of proportion of people with relatively low mortality diagnosis are treated in the community, so the case mix in hospitals seems to have become more severe and, therefore, the expected deaths increases and there has been, and you can follow it through in Holland, the United States and England, a reduction of HSMR, almost in parallel in all three countries by about 2 per cent per year, for the reasons that I've just stated. And so now you will have an HSMR of about 70, if you take the year 2000 as being 100. And in the United Kingdom, in England, people have said that they would like to be able to know what -- how they're doing in relation to England and make it simple, make England 100 every year. So what we do is we say, okay, well, we continue to do the way that I described earlier with not readjusting the England value to 100 every year but just using a fixed year, which you can choose, and -- however, we do for the simple -- simple-minded English, if you like, adjust it so that the English value was 100 every year. Now, it didn't really matter a great deal up to 2007 when the coding of palliative care changed, from which time the mortality appeared to drop in England, because the change was only 2 per cent. So what it really meant was that if a hospital did get a 2 per cent reduction in its real mortality, and the England figure also dropped 2 per cent, then there appeared to be no change, because they would both be 100. But if it got 10 per cent, then they would appear to have gone down by 8 per cent in round figures, and the English have got used to that. But, of course, you can't actually say what the -- the figure is going to be until you've got the final English value, and we are in this system inevitably forced to wait until the final value comes through from HES, and we don't -- aren't able to adjust. Now, it may be that we should have pointed out, or the Dr Foster people should have pointed out more clearly that both options are there. And not everybody would necessarily have been using the data correctly, perhaps. It did -- the option for seeing without being rebased is just one of the options, but it's not the default option. 

Q. Just before we break, if we look at the graph below. 

A. Yes. 

Q. In one sense, I suppose, rebasing simply doesn't matter when we look at a graph like this because it's reflecting all the trusts in the English system who are all being rebased at the same point? 

A. Yes, that's correct. This -- this is a graph for each month for the trust, and it does illustrate how wide the confidence intervals are for one particular month's HSMR. You can see that to judge the HSMR on one month would give you a very wide range of confidence intervals. Each -- each vertical line represents one month's of the trust's data. So you're going from August, I think it is -- April 2003 up to January 2007. 

Q. Unfortunately, we haven't got the end of the graph that takes us up to the end of the -- 

A. Sorry. 

Q. -- table, but it may not matter, because we can see that the confidence interval each month is pretty much the same for each month. 

A. Yeah. 

Q. But does this graph fairly reflect the HSMRs across that period, with those in red being those where there was a very significant higher mortality rate? 

A. That's correct. 

THE CHAIRMAN: And if you take the period as a whole, the confidence interval tells us that for the whole period the trust was definitely above average -- 

A. Yes, the confidence interval -- 

THE CHAIRMAN: -- it was 111. 

A. -- will shrink down to very small -- lower, yes. 

THE CHAIRMAN: Does that tell us anything about the reliability of the figures where the confidence interval does cross the 100 line or not? 

A. Yes. You normally use 95 per cent or 99.8 per cent confidence intervals, and that means that there is either a 95 or a 99 per cent -- a chance of being within that range. And we would only say a trust has a high HSMR if the lower level of the confidence interval is above 100. So, for any of those months, we would only say the HSMR for that month is high where it's red, and where the lower level of the vertical line, the little cross -- the little horizontal bit at the bottom is above the dotted 100 line that would be significantly high for that particular month. And the central diamond, which is -- it would be in red then, and that would indicate that that is significantly high, even for just one month. 

THE CHAIRMAN: If we were to look at it the other way round and ask ourselves about trusts or times when the figure was definitely below the 100 mark, we could say that this trust there's no period of time where that that was so, but would that apply to even the best performing trusts? 

A. Well, I suppose some good -- best performing trusts may have areas where they -- usually they would -- basically you sort of -- a well performing trust, the whole sort of pattern would move down a bit. They get wiggles. They wouldn't be constant. They would zigzag up and down like this. But the -- the larger the -- if we were doing those quarterly, then these confidence intervals would be narrower, and if we were doing it yearly, they would be very narrow. 

THE CHAIRMAN: I was wondering about a broader point, which is whether the general run of trusts would find that their -- if they were below the line, below 100, the confidence intervals for quite long periods would not tell them that they would were definitely below the line, because the confidence interval crossed it upwards? 

A. I don't think anyone seriously would use just one month's data to try to -- 

THE CHAIRMAN: No, but if you take a -- 

A. If you took a longer period, then yes. 

THE CHAIRMAN: If you take the average -- well, not the average trust that would be 100, but the general run of trusts which fall below 100 and, therefore, are doing either the same as or better than expected --

A. Yes. 

THE CHAIRMAN: -- many of them presumably would have confidence intervals, even over a year, where the upper limit would be over 100. 

A. Correct. 

THE CHAIRMAN: Does that suggest that having an HSMR below 100 is not a cause for complacency, or satisfaction? 

A. It's better to -- lower than high, and within the HSMRs that are lower there may be individual SMRs for the -- standardised mortality ratios for the individual diagnoses, some of which will actually be high. But on average, they will be lower than the ones with the high HSMR. 

THE CHAIRMAN: Thank you. 

MR KARK: I hope that will be a convenient moment? 

THE CHAIRMAN: Certainly. We'll start again at ten past 2. (1.13 pm) (The short adjournment) (2.10 pm) (Proceedings delayed) (2.13 pm) 

MR KARK: The last document we were looking at, Dr Jarman, was your exhibit 83. In fact there was a final page to it, which apparently only I was lacking, but that does take us -- wait until it comes up on screen. (Pause).

That does take us up to April -- no, sorry, August of 2007. None of those are in red, because the lowest part of the confidence interval is below 100, presumably? 

A. That's right, yes. 

Q. All right. 

A. And the added -- adding May and August together gives the figure on the top line, which is 108.7. The figure for May 07 to August 07, when added together, gives the one that says "All", with an RR of 108.7. 

THE CHAIRMAN: This is the period that was referred to in the report to the trust board; is that right?

A. Yes, that's right. 

THE CHAIRMAN: How do these figures compare with what they were being told? 

A. I think they had 101. 

MR KARK: They had 101 -- 

A. For one month, was it? 

Q. As it turns out it was for money month -- 

A. Oh yes, I hadn't realised that. 

Q. Yes. In June of 2007, after the publication of the figures -- 

THE CHAIRMAN: I'm sorry, just before we leave this page, if looking at a picture like this the figure is not significant because the confidence interval crosses the 100 threshold, should a trust still be concerned if the relative risk is above 100 or not? 

A. I would certainly be concerned in this instance because the -- the HSMR, the relative risk, as it's written, goes from 96 to 122.6, I think it is. So it is obviously almost above the -- the 96 is getting up towards the 100. So if you round it off, 96 to 123, with the central point being at 109, more or less, if you round it to the roundest figure. So that is very high and it's even almost significantly high because the lower figure is 96, which is approaching 100. So it's --

THE CHAIRMAN: So a trust looking at these figures and properly understanding them, shouldn't be going around saying it has no issue about mortality? 

A. Not at all. 

THE CHAIRMAN: Even if you just look at the figure? 

A. That's right. 

THE CHAIRMAN: But do you think, leaving Stafford to one side, that all trusts round the country understand that or would understand that? 

A. Well, to be honest, I don't know the answer, really. It's -- the Dr Foster people do long of training to try and explain what they have and we have all sorts of stuff written, but you never know whether people read it or not. Medical schools have courses on statistics, so the doctors' side ought to. But it's not very complicated, really, I don't think. Confidence intervals are the range within which you have confidence of, say, 95 per cent chance, 99 per cent -- 8 per cent chance that that is the true figure. 

THE CHAIRMAN: Some people might think that if the confidence interval straddled whatever the relevant thing is, then one could ignore the figure. But you're suggesting that you shouldn't -- 

A. I wouldn't think so, no. If -- if you've -- if you're -- if you're looking at only, say, one month's data, then, yes, but the more months you have the more -- more attention you pay to the figure, the narrower the confidence intervals. 

THE CHAIRMAN: Thank you. 

MR KARK: How often would the trust be receiving these figures? Because this is obviously separate to the mortality alerts, which I'm going to come to. 

A. Yes, they -- this particular trust, from February 2007, had the Dr Foster real-time monitoring -- 

Q. 2007 or 2006? 

A. Sorry, 2006, yes, had the RTM tools. So they would have been able to see this information on a monthly basis. At the moment they're published by the NHS Choices website, monthly. 

Q. And so at a meeting in December of 2007, you would expect the trust to have received October and November or simply October? 

A. Well, they -- it depends how up to date the data that they submit is, but I would say on average they might be, say, three months behind perhaps.

Q. Well, they were able to quote, it would seem, if this is what they were doing, the October figure of 101. 

A. Of what date do they quote it? 

Q. In December. 

A. Ah, well, then they were two months behind. 

Q. But the month immediately preceding that, the relative risk was 110.4 and 111 and just before that 125. 

A. Yes. (Pause). 

Q. On 4 June 2007, Doctor Foster Intelligence wrote to Martin Yeates at the trust, and this is your exhibit 41, but this is going to be dealt with by Mr Taylor, I think, but there was at the bottom of this page an apology for the negative impact that the change in the figures had had upon the trust. I just want to get your take on this. Was this an apology for getting the figures fundamentally wrong, or was this simply an apology for the timing and the fact that the trust wasn't alerted in advance? 

A. Well, there are two things to consider. One was that the methodology did change as a result of introducing the palliative care change. That's one thing. The other thing is that the figures would not have been rebased later on -- until later on. But I think what it's actually referring to there is the change of methodology. 

Q. Could we go to your exhibit 43, please. This is an internal Dr Foster email to Paul Aylin from Janice Lyons: "We've had a few issues ..." Sorry, this is dated 1 August 2007: "We have had a few issues with Mid Staffs hospital over the use of the primary diagnosis/procedure as part of the methodology for HSMR. They maintain that we should be using the dominant episode of care for a more accurate result. Despite trying to explain to them why we use the primary episode and have also sent copies of published articles, I am still up against a brick wall."

Again, without entering into the fray, as it were, could you explain the difference between the dominant episode and the primary diagnosis and why you don't -- 

A. I don't know what they mean by the dominant episode. I mean, it's their own definition, presumably. We just use what is the correct thing, which is the primary diagnosis, which is the main condition, and maybe Janice Lyons or maybe the trust suggest using the term "dominant episode", or maybe they're saying they would like to say some other episode than the primary diagnosis is the main condition or something. 

Q. If we go over the page, there may be some light shed.

This is to Janice Lyons from Phil Smith, saying: "I still don't understand the methodology. In terms HSMR you say that by using the primary diagnosis of the first episode of care, you will be 83 per cent correct ... whereas if you use the primary diagnosis of the last episode of care (i.e. the one closest to death), you will be correct 100 per cent of the time." What I think that's suggesting is that you should have been using what might be called the dominant reason for the patient's death, as it were, as part of your coding -- sorry, as part of your analysis. But what effect would that have if you did that on the figures? 

A. Well, some doctors would like the last episode of care -- and we do make it available. It's one of the options that they can choose. It doesn't really make very much difference at all, but the one we major on, if you like, is the one that we're meant to use, which is the primary diagnosis, which is the main condition treated or investigated during the relevant -- relevant episode of healthcare. 

Q. I mean, just to take a simple example, if a patient comes into a hospital with a broken leg but dies two weeks later of an infection contracted in the hospital, this -- 

A. This is the coder -- 

Q. -- may be a bad example -- 

A. Well, it is the clinician -- 

Q. We're being ticked off, quite rightly. 

A. My fault. 

THE CHAIRMAN: It is both your faults. 

MR KARK: But just taking that example, which might not be a very good example, would the diagnosis of the last episode of care be the infection contracted in the hospital?

A. Well, the -- it depends how the coder codes it. The clinician -- usually it's the junior doctor, actually -- writes on the discharge summary what they consider to be the main conditions and then the coders code them. But if the coder is uncertain, then they will go to the notes and, if necessary, to the clinician, the doctor involved, and ask them, "Is this correct?" And then they can check the notes. 

Q. And so in the example that I've given, if the coding is not being done particularly well, either of those two conditions could be put down as the primary diagnosis? 

A. Well, if the coding is not -- not being done well, then they may not get the main condition that their meant -- there are training -- there are coding clinics and they have training, the coders. 

THE CHAIRMAN: But in the example given, what would you say the primary diagnosis should be? The broken leg or the infection? (Pause). 

A. Well, it's very difficult for me to say in that particular case, because I'm not the clinician involved. But if I were the clinician involved, I would have to just judge from the whole spell of care what I considered was the main condition. Just, for instance, it's if I were filling in a death certificate also you often need to make decisions of that type.

Q. But which main condition are you looking at, the main condition which causes death or the main condition which was the cause of the person coming into the hospital in the first place? 

A. What is the main condition for which the patient was treated or investigated, is the -- is the definition. 

THE CHAIRMAN: But doesn't that potentially mask a lot of inappropriate care, because if a patient is admitted for a broken leg and dies because of an infection acquired in the hospital, and the latter is put down as the main diagnosis, you've missed a rather important fact, haven't you? 

A. Well, you would have it recorded as a secondary diagnosis. 

THE CHAIRMAN: Yes. 

A. But if you -- I mean, it may be that the clinician who makes the -- as I say, often the junior doctor, or relatively junior doctor, then would make the decision as to which is, in their opinion -- the person who manages the case mainly, so it's the junior doctor under the instruction from the consultant, they decide, one hopes between them, which is the main condition. So they will just make a clinical decision on it. It's -- I mean, one could change the whole system of having sort of two possibilities or something like that. But that's -- 

THE CHAIRMAN: But what does "main condition" mean? Does it -- 

A. Well, it's -- it's -- it is -- it's left to the clinician to decide the main condition. They don't say, "Well, if this is a such and such an infection with such a such a level of white count or whatever it is that then you put infection, but if the leg is et cetera you put that". They make a clinical decision on what is the main condition. Now, it may be that that is not sufficient, I don't know, but that is what's been -- is done throughout the world and is what has been done for many years in HES. And -- 

THE CHAIRMAN: But a level of expectation of deaths from those two conditions I imagine would be potentially quite different? 

A. I wouldn't -- I would imagine that they would take into that account factor in making the decision as what is the main condition. 

THE CHAIRMAN: But if the doctors are making that decision, arguably, if only subconsciously, they're going to take the decision which puts the death in the more expected category, aren't they? That's the danger. 

A. I don't quite understand the "more expected category". 

THE CHAIRMAN: Well, if by way of example, and it may not be the case, but I would hope it is, you're less likely to die -- 

A. I see. 

THE CHAIRMAN: -- of a broken leg than you are of a hospital-acquired infection, the main diagnosis is put down as hospital-acquired infection, the death following, then the HSMR is affected by potentially masking an unexpected death; isn't that right? 

A. I mean, I don't know of cases where people have sort of put it into another category because of what is expected, but what I -- I mean -- let me take -- say I were making the diagnosis. If someone came in with a fractured leg and they had a severe seat of infection, I would probably put the latter as the -- as -- as the main condition. But -- 

THE CHAIRMAN: That might be fair enough if they've arrived at hospital with both conditions -- 

A. Yes. 

THE CHAIRMAN: -- but if they've acquired the infection subsequent to admission or whatever the subsequent issue is, then you see -- isn't it? They come in with a fractured femur, say, and they contract as a secondary diagnosis when they're in hospital a C.diff infection. So that is a complication of treatment. And so those people who come in with a fractured neck of femur -- a fractured femur will have a range of deaths, and those who have a C.diff infection are likely to have the higher numbers of deaths, and in a hospital that has a higher number of C.diff infections with fractured necks of femur will appear to have a higher death rate for fractured neck of femur. The primary diagnosis is the fractured neck of femur and the complication is the C.diff. 

THE CHAIRMAN: I'm sorry to labour this point, but it is, I think, important to our understanding of HSMR. The primary diagnosis is meant to be the diagnosis reached by the doctor at some stage during the admission of what the reason for admission really was; would that be a fair way of putting it? 

A. Yes, what is the main condition which was treated or investigated. That's the formal definition, which is used by HES, which the coders and the doctors should use. Now, it is possible that doctors should be trained more on coding when they write the thing down. But I know that the coders themselves are trained.

MR KARK: Does this demonstrate that your system is heavily reliant on accurate and indeed honest coding? 

A. It is reliant on accurate and honest coding, yes. 

Q. Can we have a look at -- 

A. Could I just make one related comment on that -- 

Q. Yes, of course. 

A. -- in that every month we do have roughly 1 million admissions, but we have more than 1 million corrections. And the HSMR itself does wiggle a little over the months as the corrections come through, months afterwards, and changes, but not really more than within about 1 per cent. So the changes do have an effect but not a major effect.

Q. And so the trust is entitled to come back and say, "Well, we got our coding wrong in the first place". Does that go through the SUS system? 

A. Yes. 

Q. That doesn't come directly to you, presumably? 

A. No, it goes to the SUS system and then we will get the corrected coding. But we will get the data within the month of the first -- 

Q. And so you'll see these wiggles in the line for the previous few months, as the corrections are shown? 

A. That's correct. 

Q. But then, presumably, when it's looked at over the year, you'll lose those wiggles because the corrections will be embedded in the figures? 

A. Yes. Yes, a year later you're not getting any corrections for that year. And you see the figures remain solid. So if you download the data for a few years ago, one year and then a year later, there will be more or less the same figures years later. 

Q. Now, in July of 2007, it appears that the trust appointed a new coding manager, and you speak about this in your paragraph 165. Saying: "Analysis of our data indicated that there was indeed a large change in the coding that occurred at Mid Staffs but not in England as a whole." And I think it may help us to look at your exhibit BJ46. If we could look at -- my pages aren't numbered but it is slide 4, which is about the fifth page, on the camera. Now, shortly before this, the change in palliative care coding had taken place. You have pointed out on this slide where the HCC investigation began on 18 March 2008. Can you just take us through what this slide is intended to demonstrate. 

A. Well, can I refer to the colours?

Q. Yes. 

A. Yes. The -- the blue line is the number of deaths that would be expected, judged on the national death rates and the adjustments that are made. And the red line and dots or diamonds are the actual number of observed or actual deaths. And then the green triangle is the HSMR. And you see they're -- actually the red and the blue are referred to on the right-hand axis and the HSMR by the left. So what you tend to see is that from 18 March 2008 there's -- and there is a tendency upwards initially of the blue line, and a tendency downwards of the red. It does ziggle up and down, as a result of the quarterly variation nationally and in the trust. There is a -- throughout the year there's a variation. But  there's -- you can see that from the earlier period, say, from 2000 -- on the left-hand side, if you like, the blue and the red lines, which are numbers of -- the blue line being expected deaths and the red line are observed deaths are grad -- more or less sort of following one another, until you get to where the arrow is marked, and then the red line goes below the blue line. So relatively, the blue has increased in relation to the red. What is happening is that the two things are happening is that one is that the number of expected deaths is tending to go up, and the number of observed deaths or actual deaths is tending to go down, relatively, and as the HSMR is the ratio of those two shown in the green, then that also goes down quite sharply between quarter 2 of 2008 and quarter 3 of 2008, when that change takes place. 

Q. But the bottom point of the red line, which is in quarter 3 --

A. Yes. 

Q. -- of 2008 is a real drop in the death rate. 

A. It's a real drop in the deaths -- in the number of deaths. And if the numbers of -- it depends whether you're talking about crude death rate or standardised death rate, but you see the expected deaths is the blue line. So the HSMR, the green line, is the ratio of the red to the blue. And so the standardised mortality ratio is -- is going down. But the actual numbers of deaths in those diagnoses does go down. So what we have said is that there -- there seems to be two things happening. One is that they seem to be getting an actual reduction in the number of deaths. In addition, they seem to be getting an increase in the number of expected deaths, which is the blue. And so you get the HSMR going down. Those -- both of those changes tending to lower the HSMR. We have a -- you can make many interpretations, but one is that the number of expected deaths is tending to go up and the -- a number of those going down, so they may be partly due to the coding, because the number expected's going up, but it may be partly to a genuine mortality reduction initiative. 

Q. Just to see how pure coding can affect things, could we have a look at the tenth slide.

Now, this is headed "West Midlands SHA selected acute trusts [versus] England change of Z515 (palliative care) coding rate." Now, you've told us a bit about this, this morning. The change in the coding, as we can see from this graph, took place in March of 2007. Was there after that nationally a change in the way that the hospitals coded their illnesses which might fall within the term "palliative care"? 

A. Yes, the coding clinic announced in March 2007 that the change of palliative care coding should take place. As I said, it was very variable throughout the country.

And you see with the England figure, which is the darkest of the lines, which goes up most slowly, and reaches a point on the right-hand side just below 20 per cent. There was gradually starting from March 2007 a small increase nationally as trusts began to increase their palliative care coding, that the axis on the left-hand side is the percentage of deaths that are coded as Z51.5 or palliative care. Now, the variation of percentage was very large throughout the country. The overall average was, as you can see, initially in the first few years less than 10 per cent. But four trusts had a very, very sharp, dramatic change. One trust, which is not shown here, was one of the four, and -- it's Medway, actually, and it changed on the quarter that the change of palliative care was introduced in March 2007. So that trust, of the four that made a large change, changed it when there was an announcement. The three other trusts, which are shown here, which are all West Midland trusts, didn't change until March 2008, but they made very dramatic changes from being very low levels, to around 30/40 per cent. 

Q. What you say, just to remind you, in your statement, at paragraph 170 is: "The average change of the per cent palliative care codes for the three West Midlands trusts over the six-month period was from 8 per cent to 46 per cent ..." 

A. Yes. 

Q. " ... compared with the change for all English trusts from 6 per cent to 9 per cent over the same period." And you say: "These changes occurred at the time that the HCC announced its investigation in March 2008." What, in your view, could account for such a dramatic change across the region? 

A. I think this -- these must be factitious figures. They can't be genuine. I don't think they could represent reality. I mean, the only way you could get dramatic changes like that would be if all three trusts suddenly became terminal care hospitals overnight, as it were, which is -- didn't happen and is very unlikely. So how that happened -- and why it didn't happen at the time of the possibility of doing it was announced, is possibly significant, because it happens at the time of the Healthcare Commission in -- announcing their investigation. So they were dramatic changes, which seemed to be not to represent reality, but represent a changing of coding. 

Q. And those changes, for all those three trusts, happened in quarters 1 and 2 of 2008? 

A. Yes, they seem to have -- actually it is quarter 2 that they rise, because they all seem to be lower in quarter 1 in 2008, and then they go up -- they are high in quarter 2 and even higher in quarter 3 2008. 

Q. I mean, unless they're all employing the same coding manager, which I suppose is unlikely -- 

A. I think it's unlikely because there is a separate coder for each trust. 

Q. And can --

THE CHAIRMAN: Do you attribute the change to coding? 

A. Yes. 

THE CHAIRMAN: The coding? 

A. Yes, it is -- it is a coding change. I can't see how it could -- as I say, unless they've also suddenly became terminal care hospitals -- hospices overnight, which is -- didn't happen, it is a change of coding, a very dramatic one which only occurred in one other trust, that the one other trust actually did it at the time when the possibility of making a change was announced a year earlier. 

MR KARK: And what would be the effect of this change of coding upon the HSMRs of the trust concerned. 

A. Well, it would -- it would lower the HSMR quite -- probably by about 7 per cent. We -- we -- I do give in my statement a figure for the trust, where it goes to 90 -- at a later year it goes to 92 to 99, and you can calculate roughly what the effect would be, roughly 7 per cent reduction. So in all three -- it would be different, slightly different, in each one. But the one big change is the change of coding of palliative care, because effectively it's almost removing those deaths. It's making -- it's assuming that a large proportion of people are suddenly coded as the palliative care code. 

Q. And of this, in fact Walsall hospital seems to go from just below 10 per cent up to about 78 per cent. 

A. It does, yes. I gather that they had a new coder at that time. I spoke to Mike Browne recently when we lectured together and I had actually -- I did send him an email pointing out that they'd done this, and he'd said to me, "I think they'd had a change of coding -- coder about that time". 

Q. And, sorry, for which -- 

A. And I didn't ask any more. 

Q. For which trust was that? 

A. That was Walsall. Mike Browne was the medical director of Walsall, and we were both lecturing, I think about two months ago, and I just said to him "I had sent you an email". He said, "Yes, we had a change of coder", I think it was. But I've -- I've -- I mean I've never actually seen anything like this before, where in one region suddenly this dramatic change of palliative care coding occurs at the same quarter in all three trusts. And these happened to be some of the -- more or less the highest -- some of the highest HSMR trusts in England. And, of course, the West Midlands region is by -- has by far the highest HSMR. And the number of actual deaths can -- has exceeded the expected deaths over the last -- the data we had for the years in 1996/7 onwards is by about -- well over 20,000. And it seems to be an approach that they were using, which was to change the coding in that region. 

THE CHAIRMAN: So you're suggesting a concerted move? 

A. It looks like it was concerted, yes. 

MR KARK: Could we have a look at another slide, 6, please, again just to understand what this signifies, if anything, which is "Coding for fractured neck of femur". Now, fractured neck of femur in the elderly, can that be quite a common cause of death? 

A. Yes, the sort of the commonest causes of death are things like stroke, pneumonia, heart attack and hip fracture, which is fractured neck of femur. So this is a high mortality diagnosis. 

Q. Can you just describe to us what this diagram is showing us. 

A. Yes, well, this is just for Mid Staffs. It's not for all of the region. 

Q. Yes. 

A. And if you take the top two lines, one is in red, and it's a continuous line, and it's the percentage for RJD, which is Mid Staffs NHS Hospital Trust, of fractured neck of femur deaths that are coded as a primary diagnosis. And throughout the country, throughout England, the percentage of primary -- of -- of fractured necks of femur that are -- of deaths of fractured neck of femur that are coded as primary diagnosis is around 90 -- 85/90 per cent, and it's constant. I mean, it has been constant since way, way back. You've got it 2001, we've got on the figures there. So it's been a fairly constant figure. What it means is when someone comes in with a fractured neck of femur -- and we were actually referring you to it earlier -- if they come in, in the vast majority of cases, 85 to 90 per cent -- 90 per cent, that is the main diagnosis and the -- and the death is the percentage -- the death is coded as the primary diagnosis. With this particular trust -- and it is in this instance the only trust in the country where this happened in any significant way -- there was just a sudden change. Now, I haven't plotted these on a quarterly basis so that you can see the tend easier, I've done it on a yearly basis, there is just a sudden drop from about 90 per cent to, I think, just over 50 per cent, to 47 per cent in subsequent years. There's a sudden change in the proportion of deaths.

What is happening is that the -- the death -- the fractured neck of femur deaths are being moved to a secondary diagnosis. And this is obviously factitious as well, it's not -- very unlikely to be a genuine representation of the situation on the ground. You cannot -- I cannot picture how I could generate that circumstance in real life. 

Q. What would be the purpose of doing that? 

A. Well, if they moved them in to another diagnosis, one which they don't have particularly high mortality rates, that will -- and you can actually see it on the dotted lines below, that will reduce the apparent mortality from fractured neck of femur in that trust. So the blue dotted line goes with the blue continuous line above, which are the figures for England. Blue continuous line is the percentage fractured neck of femur deaths which are coded as a primary diagnosis, and that's -- remains just under 90 per cent. And the dotted blue line, just goes slightly down, as -- presumably as treatments improve. But in Mid Staffs the continuous red line shows there's a dramatic drop in the proportion of deaths that is from fractured neck of femur is coded as the primary diagnosis and will be included as the primary diagnosis that we assess, and at the same time there is a drop, much, much more pronounced than in England, of the death rate from fractured neck of femur in the trust. So there has been a change of coding, whereby patients with fractured neck of femur have had their deaths moved to a secondary diagnosis, and it has a consequent effect on lowering the mortality from fractured neck of femur. And in this instance it's not something which occurred in the other West Midlands trusts. It's one that occurred in the -- in this trust, Mid Staffs. 

Q. Did you ever meet this new coder? 

A. I believe we did, and she was a Texan, I believe, and I didn't know her name until we managed to find the -- I mean, I probably did know the name at the time, but I've found -- we found the email that gave her name. 

Q. What were the circumstances of your meeting her? 

A. We -- there was some delay in fixing the meeting. We eventually fixed it, I think, to 1 September and -- 

Q. Of which year, I'm sorry, 2007? 

A. 2008, wasn't it? Yes, 2008, I think. And we met in Tim Kelsey's room, rather than in my room, and there -- I think there were about four people, and -- it was a circular table. Paul sat on the right and chatted, and I noticed from her accent that she was American and asked where she came from, and she was from Texas, and I have worked with two large healthcare systems in Texas, Baylor and Memorial Hermann, so I started chatting to her about coding and Texan healthcare and so on. And I do remember that she said something like, "You can draw an awful lot with coding", or words to that effect. And I just noted it at the time. I doubt whether Paul would have known it, because he was on the other side of the room, and this was sort of preliminary chatting before we had a proper discussion. Small talk to a certain extent. 

Q. One other slide I should have asked you about is slide 7. I'm sorry, we're going back to palliative care again, rather than fractured neck of femur. 

A. Oh, yes.

Q. But I wonder if you could help us again, please, in relation to what this shows us. 

A. Well, it's more or less the one which we had at slide 8, but it's only the one trust, Mid Staffs, and, again, the blue line which up to 2000 -- more or less the centre, 2007, quarter 1, has a figure below 20 per cent. And it's -- the slide is -- is giving the -- the percentage deaths coded as palliative care, and it's on the right-hand vertical axis. So you can see it's below 5 per cent nationally, the blue line, up until quarter 1 2007. Then after, in March 2007, the coding clinic of Connecting for Health announces that there should be a change in the palliative care coding. Gradually that blue line goes up and up and up, as more and more trusts realise that they could change their palliative care -- their coding to palliative care. The red line, with circles, also with the vertical axis on the right-hand side, is the percentage of palliative care coding in the trust in Mid Staffs, and that, you can see, doesn't change in March 2007, but it -- it goes up, well, the big -- is 2008 quarter 1 is the first rise, and then quarter 2 is even higher. And so these would have been the same figure as the -- the same figures as in the previous line, but they are exaggerated slightly because of the scale on the right. And at the same time as the palliative care coding goes up, so the HSMR, the green with the diamonds, for which the left-hand axis is the relevant one to look at, that drops down from -- the HSMR drops from just above 100 in quarter 1 2008 to a lower figure in quarter 2. 

Q. And just -- 

A. Those happened at the same time. 

Q. And looking at this, there appears to be a direct correlation between the increase in palliative coding and the decrease in the HSMR at almost exactly the same time. 

A. Yes. Yes. Now, it may be that with the HSMR other factors were also taking place, such as the mortality reduction programme, but there's no doubt that quite -- possibly even around 9 per cent reduction by nine points would have been related to this change of palliative care coding. 

Q. Just give me a moment. 

THE CHAIRMAN: And, again, this was unique to this trust, was it? 

A. No, the -- if you remember the discussion we had, there are the three trusts, the three West Midlands trusts changed the -- but there's only one that changed the fractured neck of femur change thing. 

THE CHAIRMAN: So this slide 7 takes out from slide 10? 

A. Yes, yes, it goes with the other, but there are three trusts shown on the earlier slide. 

MR KARK: I just want to come back to HSMR and your exhibit 73 if we could, please, which is the data sent to Chris Sherlaw-Johnson. You'll remember this, I think, when we see it. Sorry, 70 -- 73, I hope. It may have to go on the screen, which I hope is going to be headed "Data sent to Chris Sherlaw-Johnson in email". Now, this is trust-specific and it shows us, I think, the HSMR from 1996 to 1997 right through to 2009. 

A. Yes, but the last year is not a complete year, because if you look at the second vertical column, the numbers of spells is -- is less than the average of the -- the higher ones. They are sort of continuous around 12/13,000, and then suddenly drops to 9,800. 

Q. I think we should ignore the last figure -- 

A. Yes. 

Q. -- and in fact, if we were -- I'm not going to ask to do it, but if we were to go back to your exhibit 14 that actually give us the last year as well, I think. 

A. It does. But there is another thing to bear in mind in this, which is that because this is not complete, the year, we would have used the year 2007/8 to calculate the expected deaths. Whereas the exhibit which you've just referred to, 14, was data downloaded on 10 December that year, and then we would have had a completed 2008/9 year, and so we would have used the year 2008/9 to calculate the expected deaths. So if you look at the two exhibits, the deaths, or observed or actual deaths, it's all the same, will be identical. 

Q. All right. 

A. But the expected deaths will differ because of the year that we used to calculate them.

Q. And the change in the base rating, presumably? 

A. Yes, that's right. 

Q. Steve Allen from the SHA gave this evidence to the inquiry on Day 71. It's quite a long passage, I'm afraid, but I'm going to read it out to you: "We've now got a perfect real world example of why this, the HSMR, is a very poor indicator and that real world example is Mid Staffordshire hospital. During 2008/2009, during the period in which the investigation was being undertaken, we all know the quality of care in that hospital was appalling. We don't need any academic studies of pathways and we don't have to study the COPD pathway or the fractured neck of femur pathway. We know it was appalling because people went and looked. The HCC looked and saw appalling standards of care. "But what else do we know? We know that during that year, when the hospital was providing appalling care, the HSMR was the ninth best in the country. So you've heard earlier in this inquiry about the smoke alarm analogy, you know you should always respond to a smoke alarm. What do you do when you've got a fire in the house and the smoke alarm doesn't go off? The answer is you never trust the smoke alarm again. So back then we should have taken the HSMR indicator extremely seriously. We can never take it seriously again, because, you know, why would you ever trust a smoke alarm that didn't go off when there was a fire?" Now, I'm not sure if he was basing those comments on up-to-date figures or not, but so far as the suggestion that your smoke alarm, as it were, failed to go off, what do you say? 
A. Well, I think it went off pretty much and we probably wouldn't be here now if it hadn't gone off. The -- the figures that he -- were based -- that he was referring to, probably he was referring to the ones that were not rebased. That was one factor. But we know two other things were happening at the same time. One was that the coding was changing in the -- in the hospital. We also know that they did -- and I think we should give them credit for this -- have a mortality reduction programme, which seemed to have had an effect as well. And there was also, earlier on, a change of the -- this wasn't quite relevant -- there was the change of the methodology, but this is not directly relevant. For those first three things they were all going on at the same time. We, incidentally, did send them several

smoke alarm mortality alerts as well. 

Q. I'm going to turn to the mortality alerts in a moment. You know about the commissioning of the Birmingham report? 

A. I do, yes. I've heard of it, yes. 

Q. You comment on it in your statement. First of all, can I ask you this, do you accept that the SHA was perfectly entitled to explore your figures and the significance of the HSMR rates as they affected the hospitals in their region? 

A. No, I think it's reasonable that they took an opinion, yes. They -- whether you would take an opinion from a group that was, according to people who gave evidence, known to be critics of the HSMR is another thing. I would personally, if I were working for the SHA, have taken an independent opinion, rather than one from a group of people which I believe it's been mentioned by both Lilford and Mohammed, both have been mentioned as being critical of HSMR. So I don't think they were getting an independent opinion. But I -- to get an opinion, yes. 

Q. What I want to try to avoid doing is entering -- 

A. Yes. 

Q. -- or allowing you to enter into the fray, as it were, in relation to their system, your system, their report, and your answer to it. But what I do think we should do is to understand at least the central arguments. 

A. Mmm-hmm. 

Q. One argument, I think, is about the Charlson index and its effect upon coding. Now, is the Charlson index something that you do now take into account in your statistics? 

A. We've always taken the Charlson index into account for many years. The -- the thing about it that I think they were claiming is that they had not coded enough of the secondary diagnoses, and that if they had had what they called a greater depth of coding, they would -- we would -- they would have had a higher value over the Charlson index and a lower HSMR, is the essence of their claim. And we, first of all, tried to find out how they got that idea. And, secondly, tried to say, "Could we explain to them whether or not that would have had an effect". And it took a long time to get an answer. And what we showed was that nationally it makes only a very small difference, with and without the Charlson index. They did have a Charlson index, actually, coded. And that -- in fact I -- I actually give the figures in -- in my statement. And they -- the reality is that if their -- their HSMR of 117 for 2007/8, they claimed there was a change from -- the difference was 127 went to 117, and what we say and what we calculated is that without -- if -- had -- had you not included the Charlson index an allowance for the secondary diagnoses, the ones that were present on admission, had you not allowed for those secondary diagnoses, in fact their Charlson index -- their -- their HSMR would have gone down. Not the way you'd expected it to go, up. So it would have gone from 117 to 114. They claimed the change would have been from 117 to 127. We asked -- 

Q. Sorry, can that be right? Do you mean that? 

A. It can be, because other -- it's that other hospitals also -- because you take it away from all of the hospitals when you make that calculation. And so they thought that they would -- that by including the Charlson index they would lower their HSMR, but it was the other way round. 

Q. But one fundamental issue, which I think you do accept, is that the coding of co-morbidities can be important and it can have a significant effect upon the HSMR? 

A. Not a large effect, no. The -- the average effect, if you -- is -- is -- and we have published in this paper, but in -- the change is very small. It's about, you know, 2 per cent. It's a very small effect. The only change that makes a large effect is the palliative care. Things like -- well, I think I've mentioned -- mentioned various things. The -- the Charlson index, the business of zero day lengths of stay. The deaths within 30 days of admission. The allowance for the -- the constant risk fallacy, by going -- a range of things makes more effect. 

Q. All right. Can I ask you about those two further issues, the first is the variation in the proportions of emergency patients with a zero length of stay. 

A. Yes. 

Q. I just want to understand, again, if you can avoid giving your own argument, what the argument is between the two sides, as it were.

 A. What they -- what they are saying is that the -- Mid Staffs hospital has some particular arrangement for the -- the people who come in, that's -- and don't stay the full day for -- and, therefore, are coded as zero day lengths of stay, and normally one includes the one day as well in that. So zero or one day. And they're saying that if that is properly -- is -- is left out, then they will suffer in the measurement of their HSMR because no allowance will be of -- have been made for that factor. And that's a very unusual claim and it's a very unusual circumstance to have happened that they are not recording those days. But apparently this is what they were doing. So the only way you can actually allow for that, is to say, "Okay, for all hospitals in the country, let's remove that zero and one-day lengths of stay and let's see how the HSMRs change for all hospitals. So we are now -- from now on calculating an HSMR for more than one -- one-day length of stay. Does it make any difference?" And the answer is it doesn't. In fact, in their case you wouldn't expect any change at all because they're not coding it, but what -- how do they compare with the rest of the hospitals if you forget those two? You just don't include zero and one-day lengths of stay in your HSMR that you measure. You calculate an HSMR neglecting that so that it's treating them fairly with all other hospitals, so that you're applying exactly the same rules to all hospitals. So the rule is, don't include zero and one-day length of stay. Calculate HSMRs again. Their position stays virtually the same. 

Q. The third issue was the constant risk fallacy, which they say, I think, your system is susceptible to. Again, I won't feel you're talking down to me when I remind you if you tell us in words of a few syllables, but can you just explain that we've touched upon this earlier -- 

A. We did, yes. 

Q. -- in fact, but if you can't just explain the constant risk fallacy. 

A. Right. Okay. It's something which we -- without using the fancy term, which we did deal with in the 1999 paper, and it is to do with the way in which you do the adjustment. So I think I'll have to go over some of the things I said before, is that permissible, to a small extent? 

Q. I am guided by the Chairman, but I think it will assist us, actually, of we do. 

THE CHAIRMAN: Simple terms. 

A. To -- it -- the adjustments are done by indirect standardisation. All standardised mortality ratios throughout the NHS, throughout medicine, are indirect standardised -- indirectly standardised, which is to take the simple thing of age. You're trying to allow for the fact that Milton Keynes has an elderly population and -- a young population and Hove has an elderly population. You cannot directly compare their crude death rates, obviously. So the way you do it is to say, well, let's divide both of them into say, ten-year age groups and let's take the national death rate for each ten-year age group and multiply the national death rate by the numbers of people who are admitted in each of the ten-year age groups in Hove, and in Milton Keynes. And you will get a number of deaths that would be expected, when you add them up across all the age groups in Hove, and the number of deaths you would expect in Milton Keynes had they had the national death rate. And then you say, well, how many deaths did they actually have? What is the ratio of their observed deaths or actual deaths to their expected deaths? And if they're observed deaths is, say, 1,100 and the expected deaths is 1,000 in Milton Keynes, then the ratio is 1.1 multiplied by 100 is 110, and it is 10 per cent higher. And this is a means of adjusting for age group, and you do the same thing for sex. So you can say the death rate males aged 0 to 9, 10 to 19 and so on, and then you can say, age, sex, admission method, emergency elective. Then you can do it within each diagnosis. And all you're doing in each time is taking a constant risk, a constant death rate, and applying it throughout the country. And quite rightly they say, "Well, you know, is it -- is it right that you can do that? Is it -- is it a fallacy to say that you can really take this constant risk? And even within a hospital, could you say, you know, is there a difference between the -- the different specialties?" So there is an absolute answer as to whether you can or not, which is to say, if we're going to compare Milton Keynes with Hove, let's take the death rate at Milton Keynes and the death rate at Hove by ten-year age groups and multiply that by the numbers of people in what is known as the standard population for Europe, or whatever, and do the same thing the other way round. That is known as direct standardisation. And if there is no difference, then the constant risk fallacy is not important and there is no -- very little difference. 

Q. So your argument is that you can remove the fallacy by applying direct standardisation? 

A. Yes. 

Q. And you say -- whether others would agree with you or not, you say that when you perform that calculation the difference between the two is -- 

A. Minimal. 

Q. -- minimal. 

A. There's a correlation coefficient, I think, of about .94 or something like that. That means there's a high correlation if it's about .9. 

Q. I'm going to move on to the issue of specific mortality alerts. I could start that for a few minutes. 

THE CHAIRMAN: Yes. 

MR KARK: So far we've been focusing on HSMRs. Specific mortality alerts have been available nationally since, I think, about 2003, when I think you or DFI began advertising it widely within the health service as a system that could be bought by hospitals. 

A. Yes, I -- I started with Paul Aylin writing to various people within the Department of Health and all -- Ian Kennedy and various people to say that we were going to start the system. Initially, we had to do it within the DFI, and as you say it started in 2003. It wasn't until 2007 that we managed to get it to all hospitals, rather than just those 70 or so per cent that were using the Dr Foster tools. 

Q. The way that you got it to -- I'm going to try and short circuit it slightly, because we've got this in your statement, but the way that you managed to get it through to the hospitals who weren't buying your -- forgive me, the DFI system, was by changing the confidence interval, as I understand it, at which you would decide that they had reached a point where you could send out a mortality alert to a trust which wasn't buying the package? 

A. Well, the -- within the -- I mean, the system was developed at Imperial College and the Dr Foster people implemented it on the web. That's how it developed. And within the Dr Foster system you had various levels of alert at which the alerts will be a false alarm rate. So you set a false alarm rate and you can choose between, I'll say, a 10 per cent chance that it's a false alarm. You can choose a 5 per cent chance it's a false alarm, you can choose a 1 per cent chance it's a false alarm, or you can choose a 0.1 per cent chance it's a false alarm.

Now, the default used on the Dr Foster website, which comes out whenever they open the screen is the 1 per cent. But I didn't feel that I wanted to sign a letter to the chief executive of every trust -- in a large number of trusts in the -- in England with a 1 per cent chance. I wanted to have the -- the very highest level, to only have to send out about ten a year -- ten a month, and also to be absolutely confident. Because when we started doing this, as someone -- as the -- as Carol Black, the president of the Royal College Physicians said to me in 2006, you're opening Pandora's box. It's a -- it's a -- you're seeing right into what's happening in a hospital. It's dramatic. There's a -- my exhibit BJ23 gives a trail of emails with various people of how tricky this was, that we were doing that. In some ways it's quite a long trail of emails but you can see the various people -- 

Q. I'm not going to go through them. 

A. No. No. I was worried about how difficult it would be to -- to do it. And I wanted to have -- we wanted -- Paul Aylin and I wanted to have a higher level of significance. It wasn't to distinguish ourselves from what the Dr Foster had, because it was one of their options, but the default that came up on the screen, when they opened the system, was the 1 per cent.

Q. But what was it that caused you to want to be able to send mortality alerts to hospitals who weren't buying the DFI system? 

A. Well, I felt that all hospitals should have them. I thought it -- it was my duty to do that. 

Q. So hospitals which bought the system would get an alert with a false alarm rate of 1 per cent. I'm putting it very simply, but is that how it works, 1 per cent or below? 

A. They would -- they would have all the four options that I told you just now, between 10 per cent, 5 per cent, 1 per cent, and 0.1 per cent. The one that they had chosen or we had chosen to come to them, which they saw, was the 1 per cent. But it's very different to have a letter to a chief exec saying, "Here it is", and within clinical governance having a letter means that they've got to take notice of it, and the other thing is, you -- you see something or other, because there would be -- there are many more alerts at the 1 per cent than there are at the .1 per cent. And we knew that for seven years, whatever it was, they had sort of ignored the HSMRs and not an awful lot had been heard about the stuff that they were seeing on their screens. 

Q. Is it fair to say that even at 1 per cent an alert may not be significant, in the sense that it may not be an indicator of poor care?

A. That's true. And when we send the alerts out we point that out to them in the letter that we send. It could be a range of things. 

Q. Does the same apply when you get down to the false alarm rate of 0.1 per cent, it's the same argument? 

A. It's the same argument but probably less so, if you like, because it's one in a thousand chance that this is the false alarm, is what we're saying. The -- the false -- the level we're choosing is that it is -- it has reached double the national death rate. 

Q. So far as this trust was concerned -- 

THE CHAIRMAN: Sorry, Mr Kark asked the question in relation to it being a sign of poor care. Isn't that putting it too strongly? What it's a sign of is that it wasn't by chance?  

A. Well, it could be a variety of things, and we feel that there is a chance that it could be related to poor care. 

THE CHAIRMAN: Yes, therefore it should be looked into -- 

A. Therefore it should be looked into. 

THE CHAIRMAN: -- but it doesn't mean necessarily that the non-chance explanation for the figure is poor care?

A. No, I mean, we -- we say there are a number of reasons these results, including random variation, poor data quality or coding problems. Case mix issues, we draw no conclusions as to what lies behind the figures. However as clinicians -- 

Q. Slow -- 

A. -- we have a duty to say -- to alert you, and there is a possibility that it could be related to the quality of care. And we don't say more than that. It's -- it's a form of alarm. It's an alert, to say, "Have look. Is there problem?" In about half the cases there is no problem, or they don't detect a problem, shall we say, or they say it's coding or whatever it is. 

MR KARK: And the letters that you send out, the 0.1 per cent false alarm letters, who do those get shared with? 

A. I'm not absolutely certain. We cannot dictate what they -- what the chief exec does with them. We did have long discussions as to who they should be sent to, which organisations they should be sent to, and which people in the organisations they should be sent to. Should it be the chief exec? The medical director? The chair of the trust? And should it be the PCT? The Care Quality Commission? Monitor, all those things. But -- the SHA?

In the end we sent them to the chief exec. Now, we -- I have asked around to hospitals who -- you know, "Do you -- are you get (sic) them?" And then most of the -- I ask the medical directors when I see them and most say, "Yes, we do see them". But I don't -- we haven't done a survey to ask who does see them. 

Q. And you don't share them with the Doctor Foster Intelligence? 

A. No, definitely not. 

Q. Why not? 

A. Well, because we are sending them out to anyone in the country and there -- there is a possibility that it might be interpreted that we're trying to act as some sort of marketing or something or other for the -- you know, the Dr Foster. This is -- this is a clinical thing which we as doctors are sending out to them, and we're not going to send it to the Dr Foster people to use. They have their own system, which we developed for them, and it -- we didn't do the web part of it. The idea of doing it we developed and they implement it on the web. 

Q. I should have asked you this but I think it is clear in your statement, the alert isn't triggered until the trust has double the rate of death --

A. Yes, it's a doubling of the death rate, yes. No, you could set it for a 50 per cent increase of death rate, and one of the papers that I've sent you towards the end has got that, but you would have to monitor longer. So if you decided, for instance, that you wanted to be -- to use this system, sort of thing, throughout the country and be very vigilant and say, only if there's a 50 per cent increase, rather than 100 per cent increase, a doubling, you could just -- you could monitor for longer -- it would take longer to signal. 

THE CHAIRMAN: If a chief executive received one your letters and happened to be a subscriber to Doctor Foster Intelligence and rushed to his machine and knew what to do, could he come up with the same figure? 

A. He should come up with the same figure if he sets the bottom right on the scene for the 0.1 per cent, and it is actually shown 99.9 to confuse matters. 

THE CHAIRMAN: Even I got that one. 

MR KARK: In relation to the DFI alerts, did you appreciate that the strategic health authority was not being copied into those until February or so 2008. 

A. I didn't really. I did discuss with them -- and probably I was at fault in not -- not actually getting it in writing. I just sort of -- we just said, you know, "We presume you let the relevant people know".

And I did -- I think there are some emails, I've copied, when I actually formalised the question to Chris Sherlaw-Johnson. Chris Sherlaw-Johnson was the person we met every time. He is a very competent statistician, and we were very comfortable meeting with him. And so I ask -- I just -- I sort of assumed and had asked the questions that they were taking it, in the Healthcare Commission -- 

Q. Sorry, SHA or HCC? 

A. HCC, Healthcare Commission. 

Q. Sorry, I was asking you about the SHA? 

A. Oh, the SH -- well, I just assumed that they would have let them know, yes. But we did, in my email of the 123, we did consider -- I did in the discussions with my medical colleagues consider what was the appropriate organisation to send them to. SHA was one of the ones we considered, but the Healthcare Commission has got the -- the ability, in law, to investigate, and they seemed the correct people.  

Q. Do the CQC get your alerts now? 

A. They do, yes. They -- it's carried on with Chris Sherlaw-Johnson exactly the same way as it was before. 

Q. I don't know if you've read any of the evidence of the CQC and how the system -- 

A. I did -- yes, I have read most of it, yes. 

Q. Do you think your alerts are given sufficient significance? 

A. Actually, no, because -- I mean, they -- they put a lot of significance on things which I think are very flaky, to be honest. They've got -- they do -- the NPSA data and so on is -- is -- is really known to be very incomplete and I -- I -- they don't put a lot of attention. I mean, I actually went, after seeing it, to

Charles Vincent, who is a sort of expert on the subject. 

Q. We've heard from him. 

A. Sorry. 

Q. We've heard from him. 

A. Yes, I know. He -- he said: "Certainly there's evidence of massive under-reporting. I tend to think that it's completely futile to think that voluntary reporting -- 

Q. Slow down. Sorry. 

A. "... that voluntary reporting would ever give a realistic rate, perhaps 5 or 10 per cent." And there is a paper on this by Sari and Sheldon, which actually inspected a hospital and of 1,006 admissions, 110, which is about 11 per cent, had at least one patient safety incident resulting in harm. All of them were detected by case-note review, but only -- only five -- six of them, that's 5 per cent, were actually reported. So there is a major problem, there's been known to be -- and one of my statements and exhibits shows that the number of deaths associated with adverse events recorded by the NPSA is only three and a half thousand, and the international and national figures, it must be -- and the figure quoted in the Bristol Inquiry, I think, is 21,000. So there's massive under-reporting.

And so I believe, to at last answer your question, that they are relying on a lot of very unreliable data, and to my mind the death rate data is solid data, even the worst hospital has to report the death. This is the point. It cannot get away with it. They cannot -- as they can with adverse events and morbidity. They have to report it and I think they should give more evidence to that, but they have major problems, in my view, the CQC. 

Q. Just before we break, and I know that break will be welcomed, just on that theme of under-reporting, how do we fare internationally, as it were? Why is the UK so poor at reporting incidents -- 

A. I don't think there are -- 

Q. -- if we are? 

A. Well, I don't think there are international figures fully. But there are things published, which gives the adverse event rate in about ten countries. The first study was done in the Harvard medical practice study. It was done by my professor at Harvard, and that's a 3.7 per cent and it's still the best. We actually have -- they had 51 hospitals. Our study was done by Charles Vincent. 

Q. It's two. 

A. But only has two hospitals and a 10.8 per cent. The Canadian -- the Australians have a higher percentage. The overall figure is 6.6 per cent. So we actually don't have -- we actually have a higher level of adverse, but it's only based on two. But there is no study that I know of, and it would be very difficult to do, with exactly the same methodology through a large number of hospitals throughout the world. But in general, adverse events are not reported and it's -- it's known in many countries. We did a study with Missouri Baptist Hospital, they were trying to reduce their HSMR and they said, "Well, we'll start with our adverse event rate". But once they started looking at it they had -- it went up by four times, because they were just not reporting it. So it went right up and then it gradually came down once they were improving their care. But they had to initially increase their adverse reporting events. And actually I asked Charles Vincent, I said, "You said once that you would choose to go into a hospital with the highest level of adverse events". And he said, "Yes, it was an off-the-cuff remark, but I do believe it". He sent me an email. 

Q. He told us that as well. And that might be a convenient moment for a break. 

THE CHAIRMAN: Yes, certainly. Let's sit again at ten to.

(3.34 pm) (A short break) (3.50 pm) (Proceedings delayed) 

THE CHAIRMAN: An extended break. 

MR KARK: Sir, thank you for the extra time that you've given us. Dr Jarman, there are a couple of discrete points that I want to deal with, if I may, with you. Let me just put some documents away. The first is this, that when we were discussing the CQC and whether you felt that the CQC gave sufficient weighting to your particular figures, are you aware that the CQC actually has a specific and separate mortality outliers panel that consider -- 

A. Oh, yes. 

Q. Microphone, please. 

A. Oh, yes. 

Q. Mortality outliers, and those are actually quite separate to the normal QRP system?

A. Yes, because that's -- we meet Chris Sherlaw-Johnson regularly. 

Q. Well, doesn't that put a different perspective on whether the CQC gives sufficient -- 

A. Yes, I thought you meant the weighting within their quality and risk profiles. 

Q. I think I did. But it's right to say, you're aware of the mortality outliers and that they obviously give a specific focus to them? 

A. Well, they are our outliers. We send them to. Them, and we meet them regularly to discuss them. 

Q. I've just put an email in front of you that's been drawn to my attention. It's probably on the system, but I've given a copy to the Trial Director. This is an email from Chris Sherlaw-Johnson, HCC, to Heather Wood, and it's just the second paragraph that I want to focus upon, briefly: "Looking at the latest data that Paul Aylin sent us their HSMR ..." Them being Mid Staffs. 

A. Ah. 

Q. "... from April to October 2007 is now reported to be 115. We can't get a May to October figure, but the July to October at value is reported as 117. This is unlikely to be the trust telling fibs (Phil Smith ran the Dr Foster tool for us to verify these figures) but a consequence of the newer the data the more in completely it is likely to be and the fact that the Dr Foster risk models have been updated. It looks as if we were right to be sceptical at the time." Now, is it fair to say that those are factors that would have affected those figures? 

A. Yes, the figures would have been affected by the two things we've discussed earlier, which is the changing the risk model and also the need to rebase. 

Q. Is it also fair to say that unless you are a statistician that even clinicians may find the analysis of these sort of figures quite difficult?

A. I suppose that is true. I mean, it's meant to be simple -- you know, it's just one number and we're criticised for having just one number. If we made it more complicated, we would be criticised for that. It may be that in the training we don't sufficiently tell them how to do it. Because there is this factor, which I mentioned earlier, that they can look at their data without any need to rebase it by looking at the fixed year adjustments, so none of that problem is there. We can't allow from them recoding because we don't make an adjustment if somebody suddenly changes their coding of palliative care, or whatever it is. If we do change the model, then we have actually only made one major change, which happened just to come round about this time, which was the introduction of palliative care. We let people know what the change is. It may be we were not sufficiently informative in letting people know of the change. But, of course, all these figures you quote are still significantly high. I mean, it's -- 

Q. Yes. But if, for instance, in this case the trust or the trusts in the region weren't sufficiently alert to the significance of the change in palliative care coding, obviously that would affect the figures across the region?

A. I'm not quite sure I understand your question. 

Q. Well, the change in palliative care coding took place in 2007, and it was presumably advertised nationally. 

A. Yes. 

Q. But if trusts in a particular region, for whatever reason, are not particularly active at looking at their coding or not particularly active to those sort of alerts, potentially, I suppose, there could be a failure to code properly across the region? 

A. Well, it shouldn't affect their -- their actual coding at all really. I mean, the -- the fact that -- that we changed the model -- our model, modelling and introduce palliative care shouldn't affect their coding at all. The thing that would have affected their coding is the announcement by Connecting for Health, in March 2007, of the change of coding of palliative care, but not change of our model. 

Q. You know that a company called CHKS was at one stage employed to do some analysis for the trust. I'm not going to go into that. We've been shown one report by CHKS, which actually pre-dated the April publication of the figures, and we're seeing if we can find the later reports from them. But would you agree that the choice between data analysis systems, such as yours, whether it is yours or CHKS or anybody else's, particularly in the early years of the development of such systems, would  present trusts, who didn't have highly specialised knowledge of the systems, with a dilemma as to which one they could or should rely upon? 

A. I suppose that's true, yes. Just if I may make a comment on that, although they probably wouldn't have seen it, but they -- I do mention that CHKS had analysed the Bristol data and not found a problem, but when our group analysed it there was a major problem. So we -- we -- I mean, they have to make their own judgment. But they could be confused, yes. 

Q. I want to come back -- 

THE CHAIRMAN: Is there a case, again for the uninitiated, and I include in that probably quite a lot of trust managers, to have some sort of guide or, dare I say it, accreditation of appropriate systems, or is that likely to dampen down innovation in this field? How do we sort out what you're saying, and I'm sure if we had someone here, which I don't think we are, from CHKS to give an answer to it, there can be endless debates between statisticians as to the merits of their particular tool, can't there? 

A. Yes, that's a good question and I can see that -- I can see the dilemma. I mean, you yourself have made a recommendation that there should be a national group, which there has been, which reported in November last year as to how it should be done. And on that group, the sort of countries' experts, I think, were invited, and they've come up with a recommendation. You also have what is done internationally, which one can compare. You've also actually taken an opinion from the people in Massachusetts as well. So they're probably even -- you know, in law, you have, sort of a weight of evidence of people you respect, et cetera, and you've gone through those various things. You've taken this country's experts, you've got the American Massachusetts' people, who are obviously important, and then you could look at the international experience. But I can see that, you know, if the trust manager is looking, there might even be a tendency to choose the one that gives them the answer they want. Humans are humans, aren't they? 

MR KARK: Can I return to the issue of excess hospital mortality as compared to the total mortality accrued mortality. 

Q. Crude mortality figures, and just ask you for further explanation of your comments. If there was excess hospital mortality at Mid Staffs of the sort of magnitude that is revealed by the HSMRs, why would one not expect to see that reflected by an increase in the overall mortality for the population covered by that hospital? 

A. The example I gave before was between Milton Keynes and -- and Hove, where you -- if you don't adjust for age, you would get a difference. And in terms of Mid Staffs, when you look at the mortality for non-electives, almost all of them are emergency, then you do find that in 2007/8, I think it is, they are 30 per cent higher in crude mortality. But you don't -- that in itself is not terribly reliable because you have to adjust -- the -- I mean, the most important things really are three: age, emergency or non-emergency, and diagnosis. And once you've adjusted for those three, I mean, if I -- if I were to be asked, I would say, "Well, you're -- you're 90 per cent of the way there if you adjusted for those three things". Sex itself doesn't make much difference to this. 

Q. In your statement you say this, at your paragraph 86: "I calculated that the HSMR observed deaths cover only 72.5 per cent of deaths in NHS non-psychiatric hospitals -- for all English SHAs excluding West in NHS non-psychiatric hospitals in the West Midlands would predict a number of West Midlands HSMR observed deaths of 22,654. This compares with the actual number of HSMR observed deaths in the West Midlands of 22,743 ... only 0.4 per cent different from the predicted figure." Now, if you are looking at a spike in HSMR for a particular region, you would expect, presumably, there to be a spike in overall mortality or not? 

A. Well, the way I interpreted that -- Dr Shukla was saying, was that if they had high mortality, then it would have shown up in the mortality -- in the numbers of deaths that are measured by a completely different system in that SHA -- SHA. And I thought, "Well, I can see the point she's making. But is that in fact the case?" So I went to the Office of National Statistics, the ONS data, to see whether the number of deaths that was reported, calculated in the way you've just read, was in fact different from the figure that we gave. And it seemed to differ by 0.4 per cent. And I thought that that indicated that the number of deaths that we had said they had was in fact not -- was in fact borne out by the records from a totally different angle, if you like, because the ONS data recorded the number of -- the ones you've read out, the numbers of deaths in -- from psychiatric units and so on, and I wanted to see whether the ONS data agreed with the data that we were giving the trust. 

Q. I'm probably being a bit slow about this, but are you  saying there was an increase in overall mortality? 

A. What I was saying is that the ONS data did agree with our figures, that's all. What I've understood her to say, I may have understood her wrongly, what I thought she was saying is that, "If we, in this SHA, have got so many deaths that they say we have, it ought to show up in the ONS statistics", which it should, and which it did. (Pause). 

THE CHAIRMAN: So, putting it simply, the ONS statistics did show a corresponding rise in the number of deaths -- 

A. Yes, they -- they showed a large number of deaths and exactly the same number -- virtually the same number that we had shown, once you make allowance for what proportion you record, which is the figure I gave. 

MR KARK: Can we just go to your paragraph 179, which is a quote, I think, from Mr Allen's statement, in particular this passage:

"I was also concerned that they appeared not to have given consideration to what I believed were compelling arguments presented by Dr Mohammed on behalf of Mid Staffordshire on why the apparently high death rate for emergency admissions was a result of a simple artefact that uniquely Mid Staffordshire did not submit short length of stay emergency episodes to the national HES system, which both Dr Foster and HCC used in their analysis." Now, you commented upon this issue earlier, but what is being pointed out is that Mr Allen was not commenting on the HSMRs, but rather on the emergency admission death rate analysis that by that time had been undertaken and disclosed by the HCC. The effect or lack of it on HSMRs, as calculated, is, it is said, irrelevant to the point that Mr Allen was making. Now, first of all, do you follow that? 

A. I don't follow it, but what I understood it to mean from what he said was that uniquely Mid Staffs did not record short lengths of stay emergency episode in the national HES system, which we and the HCC used in our analysis. And I could see that that was -- was pretty unusual, to do -- to be a factor, not to record those. And so we tackled it by removing all of the short lengths of stay episodes to see what effect it would have had.

Q. I understand that, and you found that it didn't have -- 

A. Yes. 

Q. -- very much effect. But if you were not to do that analysis, as it were, at first blush that may be something that one might think would affect the figures. 

A. Well, I -- the thing is that any change of methodology and so on does. If you were to say to -- or he were to say to me, "You should use five-year age groups, not ten-year age groups", I would say, "Well, you may be right", and I could calculate the thing to see whether it would make any difference. And if you were to say to me what he has said there, that also would make a difference and all changes will make a difference. The question is, do they make a difference that is important? The one thing that does make a difference is changing palliative care. The other things appear to make a very small amount of difference. We've just had a patient, I mentioned, accepted pointing out this for all the England trusts that virtually all the things that we -- people have said to us, including this, make virtually no difference. Now, I do accept that he may not have known that didn't make a difference, and I -- I think that is a point. But I don't know that it's a strong point until he's verified it. 

THE CHAIRMAN: Well, the opposite argument might be that if it could possibly make a difference and you don't know what difference it might make, then it is something that you should take into account? 

A. Well, you might say to me, the example I've given you that if we don't know that a 5 per cent -- using five-year age groups would make a dramatic difference, rather than the ten years that we use, that we should have allowed for that. And we could have allowed for 100 different options. The -- the thing is that we -- it doesn't seem that -- that that is going to make a large difference when we look at it. It's not something that he's pointed out to us that is likely to make a large difference, any more than changing of the age groups is. And we -- lots of things have been suggested to us at different times that would have made a difference. I don't know whether I've -- you've got time for me to give an example? 

THE CHAIRMAN: Can we just pursue this example. If it is pointed out that this trust uniquely does something different to what everyone else does, and you accept that that could make a difference, then it's legitimate, isn't it, to ask you to do the calculation you've done to find out what that difference is because otherwise you just don't know? 

A. Well, if he had asked us, we would have done. 

THE CHAIRMAN: Yeah. But that's -- 

A. Yes -- 

THE CHAIRMAN: -- the point. 

A. -- one can make a sort of estimate, it's not going to make very much difference. It is possible to sort of see roughly what difference it might make, as I could do with the example I gave you with age groups, but if he'd come to us and said there's -- many people come to with all sorts of ideas. I think I mentioned earlier that some doctors do feel that diagnosis on discharge is important. So there's lots and lots of options that people can choose. This is not one that other -- because it's unique, but you could on the back of an envelope just make a few calculations to see whether it would make a lot of difference. And he could have gone to various people who would make the calculation for him. But even more, he could have just come to us. Because all the time, over the last ten years, we've had multiple questions and we try to answer all of them, if we can. 

THE CHAIRMAN: So your point is that a point like this might be valid but it's not a reason to discredit your figures or your methodology without actually doing the calculation to see whether it makes a difference? 

A. Correct. 

MR KARK: I suppose the SHA would say, well, what they do was that they, through their commissioning arm, commissioned a report from Messrs Lilford and Mohammed to try to peer into the figures. Now, you've said your piece, as it were, about that report, but that was, certainly on one view, an attempt to understand the figures or to get further information about the figures. 

A. Yes, from people who are known to be anti-HSMR, I agree with you. What -- the thing I really do worry about, which is that we're dealing with people's lives and they should have allowed us to have -- they must have known -- if they were objective and knew what they were doing, they must have known that these various things would make only a very small difference. We asked them to let us know what they were doing. We offered to go and help them. The SHA and the trust and the PCT were not given a chance for us to -- to answer these things they were raising, the business of the constant risk fallacy, and I think it's totally wrong, if you're dealing with people's lives. It's not as if we're dealing with some financial thing or making widgets. We're -- this is importance things. It was going on for months. And the minimum they could have done would have been to have said, "Okay, we're being asked these things, what is the fact? What does happen?" And, of course, even in the end they weren't even calculating it, they were copying the figure from the trust board. 

Q. When you say they, you mean Professor Mohammed? 

A. Professor Mohammed or his colleagues, presumably. I don't know. But I think in these areas you -- you need with -- with important clinical factors, I would have thought that it would have been reasonable, if this one you've raised here was stopping them from making a decision about very important clinical things in a -- in an SHA that had enormously high mortality, they should have at least looked into it and not ignored it. They could have allowed us to have -- to have -- it wouldn't take us a moment to do in the calculations for them, and we could have presented our point of view and they could have presented theirs and they could have come to a decision. The various people, Steve Allen could have looked at it, and we would -- we -- we are repeatedly doing these types of analyses for people. 

Q. Did other SHAs and other trusts come to you directly for assistance when their mortality rates were poor? 

A. Different -- different -- yes. I mean, usually it's trusts rather than SHAs that come to us directly, and they say, you know, "Have you considered X, Y or Z?" So we do the calculation, it takes usually a matter of days, and we come back to them and say, "This is the answer". And sometimes we learn little bits that we could improve the modelling. We changed to palliative care as a result of some trusts saying that they felt that they were not being treated as a result -- properly as a result of that. So we changed. 

Q. An example of that I think you deal with in paragraph 184, where you say: "Cynthia Bower said in ... her statement: 'To the best of my knowledge this was the fifth year of publication of the Dr Foster report, and I know of no SHA producing a comprehensive response or looking into the HSMRs'." And then you go on to a specific trust which did take effective action. I think the point Miss Bower was trying to make was that no other SHA had tried to understand the significance of the HSMR signal. 

A. Well, of course, no other SHA had an HSMR anywhere approaching West Midlands. But other SHAs did come to us. I believe there was the North West was one. There was a North West mortality alliance, which was part of a lot of trusts. I -- I can't at the moment give you the full details, but certainly we were -- looked into -- I did mention one of her own hospitals, sort of to indicate that in her SHA it was the individual hospital, the trust, that had come to -- come to talk to us and we'd worked with them. We -- people went up to help them and Mike Browne developed a method of reducing mortality. 

Q. Could I ask you a little bit more about the real-time analysis tool, on a completely different topic -- 

 A. Sure, yes. 

Q. -- which is I think run by DFI. Is there any evidence that those trusts which do buy into that sort of information, not necessarily from the DFI, but from any other supplier, that those trusts do better, as it were, on the HSMRs or do better in increasing the quality of their care than hospitals that do not buy into such systems? 

A. Well, we certainly have examples of trusts that have used the system to reduce their mortality. Ones that come to mind are Walsall and Bradford, and a range of others, and I gave an example of one particular diagnosis using the -- the alerts, which was the hip fracture in the Royal Bolton, where they had an alert in September 04, introduced the change in March 05 of shortening the time between admission and operation from three days to 36 hours, introduced an orthopaedic geriatrician and reduced mortality from then 26 per cent to 5 per cent, and about -- over 200 fewer deaths than they had they carried on. This was entirely due to having an alert, introducing a change. They actually developed an eight-bedded ward, which I inspected last year; implemented proven changes that are -- lead to more reductions in mortality, and in one diagnosis alone got hundreds of fewer deaths. And these -- these are examples of using the death rate data in this instance with the -- with the alerts. 

Q. Can I ask what must seem a very naive question and that's, why does it take a private company to do this? Why can't -- why hasn't this been done by the Department of Health when this information is so available? 

A. They don't want the answer. It's obvious. 

Q. What do you mean they don't want -- 

A. All my evidence from the Bristol Inquiry was quite clear that they do not want to have -- and I think Ian Kennedy said that he was of the impression the Department of Health does not want to have -- they have blocked -- if you look at my -- I have referred you to it several times, my -- my email BJ23, there's a series of emails -- of opinions from various people within the medical and the administration of the NHS, saying how tricky the alerts are, and if you do this you are -- you're opening a Pandora's box and so on. This is a very difficult area, but my impression was, and I tried to convey it in my statement, that the Department of Health does not actually want to have the information. Why did they do so much to try to stop us?

And you say why do you have to have a private company? You have a private company, we had Dr Foster, and I said because I felt we needed them to defend us from the Department of Health, that we wouldn't lose the data, that they would publish it. They would act politically. I don't think I would have been able to do what I did -- what we -- what we did in -- from our academic unit. I think we would have been shut down immediately. 

THE CHAIRMAN: But if that's so, what's your explanation for the Department of Health entering into a joint venture to set up Doctor Foster Intelligence? 

A. I don't know what was behind it. I know that I --

THE CHAIRMAN: Why they were creating -- 

A. -- when it happened I said that -- I said that -- 

THE CHAIRMAN: I'm sorry, could I just finish my question? 

A. Yes, sorry. 

THE CHAIRMAN: Why are they creating that which you say they wish to stop. 

A. I don't think they did create it. 

THE CHAIRMAN: Why are they promoting it by entering into a joint venture? 

A. I don't think they're promoting it. It may be that they wanted to control it. I -- when -- when it actually -- when they took over in 2006, I said that I would not continue to work with Dr Foster or with them if they did not give a guarantee that they would not interfere with what we did. And in fact they -- Dr Foster people went to the level of having a presentation done by a person called Charles Lewington to try to convince me that they would in fact -- and I have to admit they have kept to, they would not in any way interfere with what we were doing. And they have kept to that promise and it's -- I think it's written in the agreement they have between them. They weren't involved at the beginning until 2007. And I've given examples of -- of how I tried to work with -- I mean, we try to work with the Department of Health a lot. At the end of the Bristol Inquiry, I was convinced that they -- and I've gone through the details, of -- that they had everything they needed, all the data, all the indications that they needed to do something and the responsibility, but they did not do it. In my view, they blocked it. And I -- I worry that that is a problem. 

MR KARK: Are you prepared to accept in light of the fact that the Department of Health is in effect in a joint venture with DFI that there may have been a change of attitude? 

A. I'm -- I'm prepared to accept there may have been a change of attitude as indicated after the -- your earlier report. I'm not convinced that it was as a result of going into joint working with them. I did not detect a change in -- suddenly in 2006. But I did detect -- the -- the example that I have given is that  in 2007, when we published our data in the Telegraph in 24 April, at the end the Department of Health said, "We wish to -- this was -- we wish to have a statement that readers should ignore this data". They actually initially, 20 minutes before it was -- went to the press, gave three reasons why. I was phoned and I said, "Well, we can prove those three reasons are clearly incorrect". They then agreed ten minutes before going to press that they would remove those -- that they would remove all objections, and 20 minutes after going to press I was rung to say they've kept the first one in, which is readers -- I've got the wording in my statement, but "readers should ignore this data". What happened -- and I have also quoted Martin Hensher, which is that since then, attitudes have changed and I believe the first independent inquiry report, which came out on 24 February 2010, has been one of the major factors in changing the attitudes. And that is illustrated to a certain extent by, I think it was -- in June -- June 2009 the Department of Health started publishing HSMRs monthly on the NHS Choices website. But, you know, at the moment we are not going -- we didn't get the chance to bid for doing the HSMRs when we -- various attempts have been made but they -- they are all detailed in my statement. 

Q. All right. I want to come back to the real-time monitoring system, if I may. Mid Staffs hospital bought into this in February 2006, and so they would have been receiving monthly alerts with the lower threshold of false alarm rates. 

A. Yes. 

Q. And I'm not going to go to the exhibit, we can if I need to, but you provided us with a graph that demonstrates the usage of the system. Does one always find that there's a high rate of usage at the beginning of the purchase of the system and then usage falls off, or was that specific to Mid Staffs? 

A. I can't say how specific it is to Mid Staffs, but my impression is -- and I could get the figures for you to answer it specifically, but my impression is that trusts tend to use it increasingly, rather than the way that's illustrated in the exhibit that I've given you, which is they used it when they were being instructed for a month or two and then more or less stopped. And I have been told, I think I said, that there was resistance to using the Dr Foster data at the trust, which the chief executive, Martin Yeates, helped to clear up and to encourage them to use, although it doesn't seem to have been very effective. 

Q. But that enables a hospital that's interested, as it were, to follow their own mortality rates for the, is it, 47 conditions? 

A. 47 diagnoses and 78 procedures. In fact, it's mainly have actually signalled, but that's what we monitor at the moment. There's just one procedure which was removed, which is PTCA, and we are looking at live, born of the diagnoses as to whether we should continue with that. But this is a sort of evolving situation and may be more diagnoses could be added later. 

Q. In relation to those mortality alerts, those were sent to the HCC, when it existed, and are now sent to the CQC? 

A. The one -- the 0.1 per cent, the high mortality alerts are sent to the HCC and now to the CQC, but the ones that are signalling at the 1 per cent, which occur for the people who -- by the doctor, the 60 or 70 per cent, whatever it is that use the doctor tools, those are not routinely sent to the HCC. They haven't asked us to send them. 

Q. Do you monitor what, if any, follow-up there is by the CQC? Are you in a position to do so? 

A. We meet them every three months or so, whatever it is, and discuss with them what they've done. And various sort of statistical details and clinical details about the -- what has happened in the intervening three months. They once asked us to modify the letter we sent out. They will -- they will come back and, say, you know, "We've got this, that or the other, and we will just respond to it. If there's anything that we feel we need to do to change the system, we'd go into it". But over the years, of course, nearly all the questions come from them, and all the answers sort of come from -- it's a one-way system, us supply data to them. We -- they don't tell us a lot about what goes on at the CQC or the HCC. 

Q. Do you know about how the HCC, CQC alerts work? I'm asked to put this to you, that they are complementary to those from Imperial, and because the two organisations have different methodologies it's understandable that there will be differences, and neither approach can be considered a gold standard. Do you know enough about the CQC system to comment? 

A. I don't know enough about the CQC system, it's true. I've not been able to see them. The -- the ones I've seen on the web -- on the Internet are -- due to this inquiry, have been either quarterly or monthly, not on the individual patient basis. I do say that I look --  I -- I tried -- the one -- there is one illustrated in the inquiry by Richard Hamblin but it's in fact -- although it's labelled as CQC, it is in fact our alert which we sent them, and I've given the date on which we sent it. And I tried to find on the Internet the alerts that they use, and the only two I found were actually our alerts, and I told Richard Hamblin on the day -- the day when I had sent them the alerts that they were claiming were theirs, and he did come back and say, "Yes, and we should acknowledge that". But, again, he has put another one up, which is also ours, which he hasn't acknowledged. In terms of the way they do it, I don't know whether they do it on an individual patient basis or not, I've not seen any. And the model, well, there is the fact that they are based on HRGs, healthcare-related groups, which do include, some of them, procedures and complications. So the purists would not include those but I suppose that's just an argument. They are also based on hospital episode statistics data, which is around -- up to nine months out of date, whereas ours is the SUS data. There are differences. So I don't really know. I've tried to see whether the alerts that were relevant to this trust would have signalled on our system, and -- for the diagnosis they had, and two would have signalled at a much lower level of significance. So we would not have alerted with them. One was a diagnosis -- 

Q. Sorry, just asking you to pause. Do you mean the false alarm rate would have been higher? 

A. Yes, it -- I -- what I had to do was to take it from .1 per cent to 10 per cent. So I had to go right the way down to the lowest, and I had to go not just for over one year but over two years, and then I could get a signal. But it -- we would not have given -- had that as -- as a signalled alert. One was a diagnosis which was other viral illnesses, which is too vague, in our opinion. And the one for diabetes would not have signalled. 

Q. Can I move on and ask a little bit about your contact, if any, with Monitor. And you speak about Mr Stephen Thornton, who I think in September of 2008 had persuaded Monitor to use SMRs in their assessment of prospective foundation trusts. What did you understand the resistance to have been prior to that? 

A. I don't think I know what the resistance was. I can't answer the question. I only know from -- I have never met Bill Moyes or spoken to him. I've -- I have met the two people who came to see me from Monitor, and I have to admit that I missed one meeting. I think it was two months before it was meant to be. And the two people that I saw I gave a presentation to, which I think are in my slides. They seemed sort of -- it sort of washed over them. You know, it wasn't -- you know, mortality wasn't in their -- it just -- you know, it was almost as if I was sort of from a launderette. You know, they come from a launderette and someone had said the clothes have not been cleaned properly and here is this guy saying but they were making money, so it wasn't really their scene, if you like. Monitor were not into mortality. And I -- they were charming people and I gave the presentation but they -- it was the sort of thing that when they -- they didn't respond. I showed them that -- I think it was Basildon and Thurrock was the -- the lower confidence intervals, the highest were Basildon and Thurrock and the next highest were Mid Staffs, way above the -- the 100 line, and they looked at the data and I -- you know, it's just -- there wasn't -- it wasn't anything to do with the people who came to see me. It was just not their line, you know. They didn't think about those sort of things. 

Q. But they do now receive the data? 

A. We don't send them to Monitor. We don't -- we -- I mean, they -- they can see -- everyone can see HSMRs monthly on the web, but we do not -- we do not send the alerts. I believe that the -- the CQC sends them now, and I have an email from Chris Sherlaw-Johnson giving the date from which they send them I think -- and saying who they send them to. 

Q. I'm sorry, I had actually misunderstood. The agreement that Mr Thornton came to, was that simply to use the HSMRs in their assessment -- 

A. Yes. 

Q. -- not -- 

A. There wasn't a sort of formal agreement. It was just that I used to meet Stephen at different social and medical events and things, and I would ask him, and then I sort of -- I think either I emailed him, he emailed me and he said, "Let you know that we do actually use your HSMRs", but we didn't have a formal agreement with Monitor and we had almost no relationship with Monitor at all. 

Q. And now? 

A. Even now we don't, no. 

Q. You make this comment at the very end of your statement, that perhaps should be corrected, if you agree: "The new chair of Monitor has talked of the comparison between utility companies and the NHS and of the NHS being ripe for dismemberment." And what actually happened, as I understand it, is that Dr Bennett gave an interviews to The Times in February of this year, in which he drew parallels with other public utilities that had been opened up to competition, but he said that the main lesson to be learned was about empowering doctors. One of the things regulators have to focus on we now know is empowering buyers, giving them the information they need, making sure they understand they do have a choice and helping them make that choice. And his comments were paraphrased into this comment about the NHS being ripe for dismemberment. So I'm asked to -- 

A. Well, I have to admit I've never met him, I have never spoken to him and I took the impressions from the several newspaper articles that said that. So I'm wrong if it was incorrect. 

Q. Finally, I just want to ask you about the Department of Health, and you've been clear about your views. But there are a couple of topics I wanted to ask you about. The first is this, you mention in your statement at paragraph 108 the Save 10,000 (sic) Lives Campaign that was so successful in the United States. Here you attempted to save, I think, 1,000. 

A. 10,000. It is 100,000 in the States -- 

Q. It was 100,000 in the States. I'm sorry. 

A. -- and 10,000 I wanted to get in the UK -- in England, sorry. 

Q. Why didn't that project -- first of all, what was the intention and how was it going to work? 

A. Well, I was quite closely involved from the very beginning with Don Berwick in getting the 100,000 lives campaign and sort of evaluating it. And they managed to recruit in the United States 3,000 hospitals involved in this project, which was a fantastic achievement, and I felt that we could do the same thing in England, and, scaling it down, just make it 10,000 lives. And so I think over a period of a few years, the Modernisation Agency, as it was, we were involved in -- were doing a lot of work. It was closed down in maybe about 2004 or something like that, but it was working with groups of clinicians to do a sort of precursor. And I wanted to sort of try to get people to formalise it. And eventually in Wales they did have, again scaling it down, a 1,000 lives campaign which has been, I am told, successful. And, undoubtedly, the Americans did involve 3,000 hospitals in a mortality reduction programme. And I just wanted to try to get that in the UK -- in England. 

Q. But where did the resistance come from? 

A. Well, we were told that at -- and I think three people told me this, at the top table of the NHS the chief medical officer blocked it. And there's an email from Hugh Rogers, from the institute, who says that he thinks Liam blocked it when somebody Dent, Julie Dent -- is it? -- suggested it. Now, I -- that is not -- the chief medical officer has not said that to me. But, you know, it wasn't for a lack of mentioning it and trying it.

And it didn't take off in England. 

Q. You also make fairly trenchant comments, if I may say so, in your paragraph 203 about the Department of Health's approach to quality. And, in particular, you comment on the lack of focus upon patients. I appreciate this statement was written very recently, but it is perhaps right to ask you, is that your view as based on the current Department of Health and your dealings with it, or is it really a historical comment? 

A. There has been an improvement, it seems, in their attitude to the value of HSMRs. And I believe that the setting up of the group to use a model to use HSMRs nationally is an improvement in the right direction.

I am not encouraged that they don't seem to be wanting us to do it, from all the things that I've listed in there. But it may be that they are improving, and I do feel that the first inquiry report probably has had an effect in changing attitudes. I think we would have to -- I mean, I believe the attitudes were probably associated with the previous government, and we'll have to see what the attitudes of the current government are, because we don't know what's going to happen after the pause. But the statements in the White Paper of 12 July 2010 were very positive. They are very much saying they wanted a National Health Service which would be -- use outcome measures to improve quality and to involve patients. And so the statements in the White Paper, rather than the -- what is in the Bill, which seemed to have very little reference to patients or clinicians -- I tried to count them up -- doesn't give that impression. So I really don't know what the current government is going to do, but I was -- but, as I say, I had a déjà vu feeling because, after Bristol, CHI was sent up, and I went and lectured. And I say that I'm almost saying the same -- referring to the White Paper that they had at the time, which was leading to CHI, and saying almost the same sort of words of involving patients, empowering patients, all the things they say, and improving quality, ten years ago. And then we've had all the hindsight quotes, if you like count. And I -- I would just have to see what happens. I really don't know. They have made the noises and, undoubtedly, the White Paper that came out in July last year was -- I couldn't have written more of what I had wanted, but when I saw the Bill I -- my heart sank again, I'm afraid, because of the lack -- I'm sure you might be going to ask me -- of -- of the references that they made to the involvement of patients and clinicians and the total lack of emphasis on quality. I mean, it was particularly the lack of the former that worried me. And so I really don't know, and I don't know that they actually have decided yet what they are going to do. 

Q. Will that not change if the coalition government's intention to empower GP consortia actually happens? 

A. I think it -- I mean, that's exactly what the White Paper said, and that's exactly what I thought was right. That you could have -- you -- this multi-fund that we have, it was -- we would have the groups of patients, who would -- who were actually involved. Patients with names, addresses, registered with the doctors, involved. They weren't sort of the standard the same patient always everywhere, or patients in general that you surveyed. These were named patients with addresses, and they were coming along and designing -- let's say, I gave the example of dermatology. And they were strongly involved and the clinicians involved, and the working with the managers was superb because the managers had their -- their jobs to do, and the patients had their views, their requirements and the clinicians -- and we had public health. And that I hoped would be what would go into the White Paper, which is what it actually stated. Now, there's all the thing that has come up recently, to do with competition and private practice and so on, which I have views on. But ... 

Q. But putting, as far as one can, politics to the side, your concern has been, as you said at the beginning of your evidence, the divorce of clinicians from the management of NHS trusts? 

A. The divorce of patients and clinicians from the way the health service runs. That it is centrally run and I believe -- for political reasons, and I believe that the politicians at the centre -- and it probably goes to the Prime Minister and down to their -- their delivery unit, are -- they deliver a story, but not a good service. A spin. And the top table, as they call themselves, of the NHS are involved in that. And that has been possible since the managers took over. And it must be run by people who it's for and who pay for it. And they need to run it in conjunction with the -- the clinicians who work with them, because that is the united front that -- that is the unity. I mean, the -- the incidents when you get the clinician meeting the patient, that is the essence of medical practice.

And what I'm trying -- it's trying to make that work and give the best result. It is not run for the managers and the apparatchiks in the centre. It's run for the people and for getting better care, with the help of the clinicians. And that is what it should be about. And it has lost that, and I believe it lost it particularly in the time of the last government. And I hate to make that comment, but it's true in my view. 

MR KARK: Dr Jarman, I'm going to pause because that is the end of my questioning. But I may be approached, as it were. I have tried to cover as much as I can that was brought to my attention in the break.

Questions from THE CHAIRMAN.

THE CHAIRMAN: I've got a question while you think about that. 

MR KARK: Thank you. 

THE CHAIRMAN: We've obviously focused, understandably, a great deal on mortality statistics. 

A. Mmm. 

THE CHAIRMAN: Trite to say it, of course, that measuring mortality in one sense is too late, particularly for the patients -- 

A. Yes. 

THE CHAIRMAN: -- involved. Do you, yourself, do any work into other measures of indicators of minimum standards and safety, which could be measured statistically? 

A. Yes, I mean, we do measure these patient safety indicators, which were developed by the Agency for Healthcare Research and Quality in the United States. And we give the data -- I mean, we supply the data the opportunity to hospitals. What I don't want to do is to compare the hospitals, because the levels that we measure depend very much on their rate of reporting. And I gave the example of pressure ulcers, decubitus ulcers. About 40 per cent of those, in a survey that we did, were actually present on admission. And so you're not necessarily measuring them accurate.

And I also gave the example, I think, this morning of we -- we go round to the different specialties in medicine, and this is why I think it's important, really, that a sort of medical set-up could be doing all of this, with help from patients, sort of guiding them.  To -- I gave the example of insertion of pacemakers. Now, you're not going to measure the quality of care of pacemaker insertion by measuring the mortality, because, you know, that's -- they are very low. But you are going to get a get a good result if you measure the rate of reinsertion of pacemakers and so on. So for every specialty -- we've got a thing to do with urology, which -- there's a range of things. I went to the College of Physicians the other day to have -- to discuss it with the people there. And there's a range of things there that they are considering, and which are important. So I think you need to go through the whole range of the medical care that's provided to get the best measure for the particular thing you are dealing with. 

THE CHAIRMAN: And that sort of measure has to be generated from within the specialty, really, does it? 

A. Yes, I think so. I think each specialty will have its view. The cardiologists will have their view and so on. But the reason why we have concentrated on the mortality is that it's -- it's a clear indicator. It's -- it's unique, in that it has to be recorded, and it is an indication. So that if you pick up a mortality early, we hope that you're going to pick up morbidities as well and reduce them, with a reduction in mortality. 

THE CHAIRMAN: I mean, in terms of other indicators, by and large it would require, would it, to get all trusts to report the same thing on an agreed basis, so that you could compare? 

A. Well, I think you have to use the hospital episode statistics, or equivalent data, but you can modify it. The example I gave with PTCAs is if we could get the trust to record whether the myocardial -- the heart attack, myocardial infarction, has had a raised ST segment -- a ST-raised myocardial infarction. That would improve our model enormously. We would get a better measure, and one could improve the hospital episode statistics data. I don't think you can do it by clinical databases that are recorded by doctors. I don't think we are good enough at doing that work. 

THE CHAIRMAN: The hospital episode statistics which, I'm unmanageable if every different diagnosis, different information set was recorded or is that -- 

A. Not really. It's got 300 variables in it now. We're only asking for another dozen or so. 

THE CHAIRMAN: Yeah, but that would be for pacemakers. 

A. Well, no, one for pacemakers, really -- no, actually pacemakers you don't need any more. You can get -- many of these things are there, you need to go and talk to the particular clinicians and say, "What is the best thing for yours?" But we will always, I think, have to stick to mortality because it is the only thing that is properly recorded. Legally it's -- you've have to register it. 

THE CHAIRMAN: So you see no potential for, for instance, I know we're going to hear about it, the NHS Information Centre promoting a commonality of additional information from which comparative data could be produced. 

A. It depends what additional information you're meaning -- 

THE CHAIRMAN: Well, I don't know. I'm just seeking your help as to whether as a method that is -- 

A. What I would like to do is, is to go through the different specialties -- to continue going through the different specialties, saying, "Which particular indicator are we not doing well enough? Let's tailor it exactly what you need. If we need to record extra things in HES, a few, let's make sure that we can try to get that done. So that you as the clinicians feel totally confident of what we are providing you". We will still have to rely particularly on mortality but there is a lot of things to do with morbidity, which the clinicians would feel convinced are just what they wanted. And I do not think we will ever get to clinicians recording their own particular -- like the cardio -- the Society of Cardio Thoracic Surgeons of Great Britain and Ireland, who have they cardiac surgical database. That we try to use, as you know, in Bristol, but we weren't able to, and that's the best that there is, and that's only one. We've tried two others, abdominal aortic aneurysm and carcinoma of the bowel. There's not sufficient coverage -- they're very expensive and we -- don't forget, all this data we do it costs zero to the NHS. Every single patient in the NHS is monitored, alerts are sent, at zero cost to the NHS. The cost of a clinical database is quoted as being between 10 and GBP 60 per case. And it's not practical, it only has 50 per cent coverage of the cases in many cases. It's -- it's not a practical way of doing things. The HES data was adopted as a result of the recommendation of Baroness Körner, in the 1980s, to have clinical data in order that we could use the stuff that's already recorded for administrative purposes, for clinical purposes. It covers everybody, and it has the facility of being an absolutely superb system, with everybody -- I mean, everybody monitored continuously. Alerts sent out. What more can they want? 

THE CHAIRMAN: Well, what more they might want is something that helps the clinicians or those managing the clinicians to decide how well they're performing in a particular field, in relation to morbidity. Harming patients short of death is surely something -- 

A. Agreed. 

THE CHAIRMAN: -- that we should all aspire to avoid. 

A. Absolutely, and I -- I'm -- and the last few minutes I've been saying I'm -- we're very, very keen that we continue to develop those morbidities analyses. It's just that I feel because of the variation of recording them, you just shouldn't compare hospitals. You cannot compare hospitals. You can give -- we give them the PSIs, the patient safety indicators. The AHRQ, PSIs are supplied to the trusts so they can see vaginal tears, as an example, I gave one or two in the thing, an instrument left in after a surgery. All these things are recorded. But the level at which they record them varies and is well known. And in fact the -- the evidence seems to be that the hospitals which get the best results in terms of lower mortality are the ones that record adverse events at the highest rate. So you're getting an opposite result. What the best -- the lowest mortality hospitals appear to be worst in terms of the reporting. And the reporting itself, as Charles Vincent has said to you, I believe, and I have quoted, is very low proportion to the actual cases. But it is useful to send out to the hospitals all this information, which we do. And I fully admit that we have got a long way to go in developing that, and I would be very keen that we do just work through all the specialties, the whole of medicine, to say that, "We've done this, what do you want in the various things? What more data needs to be recorded?" We can get as clear as we -- as near as we can to having as a good as system as we can so that they can then use it to reduce both morbidity and mortality. 

THE CHAIRMAN: Do all branches of the profession aspire to that and sign up to it or not?

A. Well, I've given one example of one particular hospital that didn't like what we did and reported us to the GMC. And another hospital did oppose and in fact wrote a solicitor's letter to us, with regard to the PTCAs. Now, with regard -- 

THE CHAIRMAN: Forgive me, I asked you -- 

A. What I was going to say -- 

THE CHAIRMAN: -- quite deliberately about professions rather than hospitals, the professions. 

A. Well, I'm going through doctors at the moment, because these came from doctors, and they -- they did oppose. We were wrong in the second case. 

With regard to nurses and others, we -- we have not had any position. I mean -- but overall, we get letters back which are very positive, with regard to mortality alerts and what we do. And the email chain on BJ23, between the leaders of the -- in the medical profession, none of them opposed it and all said that we should continue to do it but it would be very difficult. This was in 2006. We -- there has never been an attempt to block what we do, but there are individual doctors, the -- the -- Oxford is the clearest example, they just felt that we hadn't engaged with them enough, I think, before and we -- that putting that information in the public domain they felt was harmful to patients. And that was their point of view, which wasn't ours. 

THE CHAIRMAN: Professor, thank you very much. 

MR KARK: This hasn't come from the CPs, but it is an exhibit that I meant to ask you about. I can do so, I hope, quite briefly. If we turn to your exhibit 81. It is one of the recent documents you provided to us. Because we spoke about the trust buying into the alerts but we didn't actually look at the alerts that the trust received prior to the July 07 letter. I just want to spend literally one or two minutes just identifying -- is that exhibit 81? Oh dear. 

A. I think it's not there, is it? 

Q. No, it's the mortality alerts. There's a diagram, "Mortality in hospital diagnosis coronary" -- that's the one, I think. 

A. That's it, 81 and 82, I think, is related. 

Q. Thank you. I just want you to assist us, because we haven't looked at the specific exhibit. These are the alerts that once the hospital bought into the system, are these the alerts that the hospital was receiving? 

A. Yes, but this is over -- this -- these alerts here are the attachments to an email from Chris Sherlaw-Johnson to Paul Aylin, and Paul Aylin sent these for the specific diagnoses that Chris Sherlaw-Johnson mentioned, and he wanted to know, I think over the -- probably over the specific period of time, which ones would have alerted of those diagnoses. And so the one that you've got here is coronary atherosclerosis and other heart disease. And had that CUSUM chart been allowed to run from April 2006 to April 2008, as shown on the chart, it would have alerted at those five points. Now, what I have to say is, of course, that that was in response to an email sent by Chris Sherlaw-Johnson after that date, and there may have been corrections sent by the trust covering the period that's covered by the chart. So it could -- it could change slightly, but not fundamentally. 

Q. I just want to understand what the trust would receive, because we haven't seen what the trust would receive. 

A. It's -- it's the next slide, 82, I think it is. Next exhibit. It's what happened -- yes, that's it. What I did was to take those and go back and see to generate in the diagnoses that you've shown, and that Chris Sherlaw-Johnson asked for, I think there are five, the alerts that would have showed up in the 12-month period. So the period that you saw and 81, the one that we've just seen, was longer than 12 months. But this -- these ones show for those diagnoses the alerts that, as far as I can regenerate them years later, they would have seen. 

Q. And who do these alerts specifically get sent to? Are you able to say now at this period of time who these alerts would have been sent to? 

A. Well, they would have been used by all the people who used the RTM, and I would be able to give you a list of their names and the dates that they used them, I believe, right from when they very first used them.

The day and the name of the user. 

Q. Would it be fair to say that because these are at the 1 per cent -- 

A. They are. 

Q. -- rate -- 

A. Yes. 

Q. -- they need, perhaps closer examination, in the sense that they may be false alarms? 

A. You mean -- well, there's two things in your question. One is, are these actually what they saw? Because I've said that I'm not certain that there have not been changes in the data, but assuming that the data hadn't changed, it -- can you make that assumption? Can I make that assumption? 

Q. Yes. 

A. Yes, if you can make that assumption, then they have an alert here at the 1 per cent level, which is for this one -- it was on the screen -- coronary atherosclerosis, and you will see that probably in the next month, the next slide, it will lower it again one month later, the same thing. And they would had -- well, they will have had an alert that they have a problem there, yes. 

Q. And just looking at the slide which we were looking at before, which shows that there were triggers or alarms --

A. Yeah. 

Q. -- in April, September, November of 06, and February of 07, is that an unusual pattern to see or -- 

A. Undoubtedly, because there's only one in a thousand chance -- sorry, one in a hundred chance that this would happen. Then at each cross is a doubling of the national death rate. And then when the cross is reached, the level is set to half again. So that it doesn't go right to the bottom, you know. You forget all the previous stuff and start again. They're sort of -- they're -- they're on alert, as it were, but we start at a lower level and we do it again and again.

And an option is not -- for the cross not to lead to a reset. So that that graph, which has gone along, as you see it, would have continued to go up after the first cross, had they chosen that option. So it would have been very high after the fourth -- 

Q. But in fact, as you explain in your statement it's reset to 50 per cent. 

A. But in fact it's -- yes, it's to sort of -- it's ... 

MR KARK: Thank you for explaining that. And that is all that I want to ask you. 

THE CHAIRMAN: Thank you. I've got no further questions have you got anything you want to add? 

A. No.

THE CHAIRMAN: Well, it's been a long day for you, but thank you very much for your assistance. 

A. Thank you. 

THE CHAIRMAN: As I say, if you can think of anything else we ought to know about, you can let us know. Thank you very much and we'll sit again at 10 o'clock tomorrow.  
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